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IN THE MATTER OF
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473

and

An Application for Reconsideration of Commission Decision in Letter L-69-10 Denying the Toquaht First
Nation Application for Further Participant Assistance/Cost Awards in an Inquiry into British Columbia’s
Electricity Transmission Infrastructure and Capacity Needs for the Next 30 Years

BEFORE: L.A. O’Hara, Commissioner and Panel Chair

A.W.K. Anderson, Commissioner
D.A. Cote, Commissioner November 23, 2010
M.R. Harle, Commissioner

ORDER

WHEREAS:

A.

Pursuantto the former section 5(4) of the Utilities Commission Act (Act) the British Columbia Utilities
Commission (Commission) was required to conductan inquiry (Inquiry) to make determinations with
respectto British Columbia’sinfrastructure and capacity needs for electricity transmission forthe period
ending 20 years after the day the Inquiry begins, oradifferent periodif so specified by terms of reference
issued by the Minister responsible foradministration of the Hydro and Power Authority Act ;

On December 11, 2008, the Minister of Energy, Mines and Petroleum Resources (Minister) issued Terms of
Reference forthe Inquiry, which identified that the general purpose of the Inquiry was for the Commission
to make determinations with respect to British Columbia’s electricity transmission infrastructure and
capacity needsfora 30-year period commencing fromthe date the Inquiry begins;

By letter dated June 26, 2009 (Exhibit A-15), the Commission established aschedule forreviewinginterim
Participant Assistance/Cost Award (PACA)applications for funding up to the June 24, 2009 Procedural
Conference. Additionally, initsletter, the Commission asked Participants requesting Participant assistance
for the remainder of the Inquiry, and those who had not already submitted interimrequests, tofile th eir
budgets by August 14, 2009;

On August 17, 2009 by Order F-20-09, the Commission awarded atotal of $110,446.12 ininterim fundingto
ten Participants based on applications totaling $133,447.17 pursuantto section 118(1) of Act;

On September 21, 2009 by Order F-26-09, the Commission awarded a total of $11,944.02 in interim funding
to two Participants based on applications totaling $14,358.95 pursuantto section 118(1) of Act;
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By letter dated October2, 2009 (Exhibit A-28), amended by Exhibit A-29, the Commission provided
information to Participants on PACA funding forthe remainder of the Inquiry whereby a bi-monthly
approval process was outlined and organized into anumber of Interim Funding Periods;

By the October 15, 2009 deadline established for Interim PACA Period 2 funding, eleven Participants,
including the Toquaht First Nation, had applied requesting atotal of $311,217.79 for Interim PACA Period 2
funding pursuantto section 118 of the Act. By Order F-32-09 dated October 26, 2009, the Commission
awarded a total of $154,902.92 to these Participants, inclusive of $9,769.54 to the Toquaht First Nation;

Followingreceipt of aletter dated December 15, 2009 from the Minister (Exhibit A-35), the Inquiry Panel
issued Order G-167-09 (Exhibit A-37) suspending the Inquiry until May 31, 2009 and rescinding the schedule
for Interim PACA funding beyond Period 3;

By the December 15, 2009 deadline established for Interim PACA Period 3funding, two Participants,
including the Toquaht First Nation, had applied requesting a total of $5,462.40 forInterim PACA Period 3
funding pursuantto section 118 of the Act. By Order F-34-09 dated December 23, 2009, the Commission
awarded a total of $5,385.40 to the two Participants, inclusive of $2,613.40 to the Toquaht First Nation;

On January 12, 2010, as a resultof the suspension of the Inquiry, the Commissionissued aletterto
Participantsinviting other Participants who may have wished to submita PACA application for Interim PACA
Period 3 funding, but who had not done so by the December 15, 2009 deadline, to do so by January 29,
2010;

Nine Participants applied requesting atotal of $199,858.10 for PACAfundingpursuanttosection 118 of the
Act. By OrderF-8-10 dated March 11, 2010, the Commission awarded atotal of $179,037.39 to these
Participants as final awards;

On May 31, 2010, the Minister wrote tothe Commission Chairto advise that the Inquiry was no longer
required due to legislative changes that contemplated the repeal of sections 5(4) to (9) of the Act in
conjunction withthe introduction of the Clean Energy Act;

By Order G-98-10 dated June 4, 2010, the Commission cancelled the Inquiry;

On August 5, 2010, the Toquaht First Nation applied for recovery of costs incurred for its participationin
the Inquiry fromJuly 16, 2009 toJune 4, 2010 of $46,767.08;

By Letter L-69-10 dated September 3, 2010, the Commission denied the funding request;
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P. By letterdated September 20,2010, the Toquaht First Nation requested areconsideration of the
Commission’s September 3, 2010 Decision;

Q. The Commission has considered the reconsideration application.
NOW THEREFORE the Commission orders, forthe reasons set outin the Reasons for Decision attached as
Appendix Atothis Order, thatthe reconsideration applicationis denied.
DATED at the City of Vancouver, in the Province of British Columbia, this 23 day of November 2010.
BY ORDER
Original signed by:

L.A.O’Hara
Panel Chair/Commissioner

Attachment
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1.0 INTRODUCTION

By application dated September 20, 2010, the Toquaht First Nation (also described as the Toquaht Nationinits
filed materials and orders of the Commission) (hereafter, Toquaht Nation)seeks areconsideration of the British
Columbia Utilities Commission’s (Commission) decision in Letter L-69-10dated September 3, 2010 denyingthe
Toquaht Nation’s application for compensation for Participant Assistance/Cost Award (PACA) funding o f
$46,767.08 for the legal work Woodward & Company performed onits behalfin connection with the Inquiry
into British Columbia’s Long Term Electricity Infrastructure (Inquiry). The request for PACA fundingforthe
Toquaht Nation was denied primarily for being out of time and, in part, because it covered a period when the
Inquiry had been suspended.

The Commission was of the view that adequate notice had been given to Participants regarding the dates by
which cost awards had to be filed and what would be acceptedinterms of funding once the Inquiry was
suspended. The Commission furtherfound thatevenif the application had beentimely and did not, in part,
coverthe periodthatthe Inquiry was suspended, insufficient evidence had been provided to allow the Panelto
make a determination onthe nature of the Inquiry work performed during the suspension period.

For the reasonsthat follow the reconsideration applicationis denied.

It should be noted that Commissioner R.K. Ravelli, who was the fifth member of the Inquiry Panel, resigned from
the Commissioninthe summerof 2010 and, therefore, was notinvolved eitherin the September 3, 2010
Decision orthis Reconsideration.

2.0 BACKGROUND

The Inquiry was legislatively mandated by section 5(4) of the Utilities Commission Act, R.S.B.C. 1996, c.473 (Act).
Section 5(5) of the Act required that the Inquiry begin no laterthan March 31, 2009. Those and other
subsections of section 5relating to the Inquiry were repealed onJune 3, 2010 as a result of amendmentstothe
Act consequential tothe cominginto force of the Clean Energy Act, S.B.C. 2010, c.22.

On December11, 2008 the Minister of Energy Mines, and Petroleum Resources (Minister) issued Terms of
Reference forthe Inquiry which directed, in part, thatthe Commission publishits draft report onits
determinations on or before June 30, 2010.

A Preliminary Workshop and the first Procedural Conferencetook place on April 17 and April 27, 2009
respectively. Atthe Procedural Conference, several Participants raised concerns relating to the ability of many
Participantstofundtheirinvolvementinthe Inquiry, particularly in view of the factthe Inquiry was expected to
lastuntil at least mid 2010. Asa result, by letter dated May 5, 2010, the Panel advised Participantsthatitwould
make interim cost awards consistent with the PACA Guidelines attached to Order G-72-09 for assistance
requireduptoand including the Procedural Conference on Scoping of Issues scheduled forJune 24,2009. The
Panel furtheradvised thatit would consider some form of alternative PACA Guidelines forthe remainder of the
Inquiry, including the payment of furtherinterim awards. The Panel also advised that “[a]ny alternative
guidelines might giverecognition to the different nature of the Inquiry, the complexity of the issues, the likely
range of participants, the likely locations of meetings and conferences and the protracted time frame involved .”
(Exhibit A-8)
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By Order G-47-09 dated May 4, 2009, the Commission established the dates forasecond Workshop and second
Procedural Conference to take place onJune 18 and 24, 2009 respectively, as well asa Preliminary Inquiry
Schedule forthe balance of the Inquiry. The Preliminary Schedule provided for, among otherthings, the filing by
British Columbia Hydro and Power Authority (BC Hydro), the British Columbia Transmission Corporation (BCTC)
and FortisBCInc. (Fortis) of their base data, initial scenarios and transmission implications of those scenarios by
September18,2009. It alsocontemplated an Oral Hearingcommencingin early March, 2010 (ExhibitA-7).

By letterdated June 8, 2009, the Commission advised Participants to expectthe Panel’s decision oninterim cost
awards sometimeinJuly.

The second Workshop and the Procedural Conference on Scoping of Issues took place on the dates scheduled.

By letterdated June 26, 2010, the Panel established aschedule for submittingand reviewing applications for
Participant assistance forthe period toJune 24, 2009 and requested those Participants requesting Participant
assistance who had not yetfiled theirbudgets to do so by August 14, 2009. The Panel also determined thatit
would allow a Participant the opportunity to respond to comments of the utilities on that Participant’s cost
award request. Thisopportunity was not specifically provided forinthe PACA Guidelines (Exhibit A-14).

By letterdated June 30, 2009, the Panel established a process which included written submissions and a further
Procedural Conference scheduled for August 18 and 19, 2009 to address First Nationsissues relating to the duty
to consult (ExhibitA-16).

By Order G-86-09 dated July 9, 2009 with Reasons for Decision attached, the Panel issued its Scoping Document
for the Hearing. The Order excepted First Nations issues which werethe subject of the August Procedural
Conference and allowed Participantsto seek leave after September 18, 2009 to addissues (Exhibit A-18).

By letterdated August 13, 2009, the Toquaht Nationfiledits requestforactual incurred expensesup to
August 13, 2009 inthe sum of $9,725.00 and a proposed budget until the completion of the Inquiry inthe sum
of $141,827.50, fora total of $151,552.50. Specificdetails were provided of the expensesincurred forthe
periodfromJuly 16 to August 13, 2009. The proposedbudget wasfiled subjectto revision afterthe third
Procedural Conference.

By OrderF-20-09 dated August 17, 2009 with Reasons for Decision attached, the Panel made its firstinterim
awards totalling $110,486.12. InSection 4.0 of its Reasons for Decision, the Panel provided the following advice
to Participants on the level of detail it would require in PACA applications:

All Participants need to understand that the Commission Panelrequires sufficient detail in
the PACA applicationsto provide the Panel with afoundation upon which it can base the
exercise of itsdiscretion undersection 118 of the Act. In the Panel’sview, thisneed not
prejudice aParticipant’s position, particularly considering that the requested disclosure is
afterthe activity has taken place. Forexample, disclosing that one has spent x number of
hours preparing a submissionforaproceedinginwhich one is participating, does not say
anythingabout the party’s strategy that has notalready been made evident by the
submission. Consequently, the Panel will continue to require a sufficient level of detail in
future PACA applications. A Participantremainsfreeto choose the level of detail it wishes
to provide insupportofitsapplication. Ultimately, the burden rests with the Participantto
persuade the Panel of the Participant’s entitlement to the PACA award it seeks (p. 4/4).
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The third Procedural Conference took place on August 18 and 19, 2009 as scheduled. By Order G-108-09 dated
Septemberl6, 2009 with Reasons for Decision attached, the Panel determined that:

(1) itwasfunctioninginaquasijudicial capacity forthe purposes of the Inquiry and did not have an
independentduty to consult with and, if necessary, accommodate First Nations;

(2) evenifitwas notfulfillingaquasi-judicial role in the context of the Inquiry, itdid notowe an
independentduty to consult; and

(3) itwouldprovide First Nations with a meaningful opportunity to engage inthe Inquiry and bring
theirconcerns and their perspectives to bearon the analysis and conclusions and to encourage
their participation through avariety of means as discussed Section 3.0 of the Reasons.

(ExhibitA-21)

In Section 3.0 of the Reasons for Decision underthe heading “Participant Assistance Cost Awards (‘PACA’), the
Panel had thisto say, in part, in response to submissions it had received that the normal practice for PACA
funding creates abarrierto effective participation by First Nations in the Inquiry:

The Inquiry Panel wishes to overcome these barriers [no financial resources to pre-fund
technical resources, funding for participation of legal counsel and case managers, and for
the development of studies and evidence]to effective participationinthe Inquiry. Itis
consideringan expedited PACA approval process and given the unique circumstances of this
Inquiry, the Inquiry Panel will also consider detailed requests to pre -fund necessary studies
insupportof relevant evidenceto be submitted tothe Inquiry. The Inquiry Pane | will
provide more detailed comments sooninresponse tothe PACA budgetsfiled by Participants
in August (pp. 15-16).

The Panel also established October 7, 2009 as the date for submissions on a First Nations Phase and forthe
identity of a potential First Nations consultant or consultants and October 14 as the date for First Nations to
submit proposals onthe terms of reference of a First Nations Advisory Panel (pp. 15-16/17).

By Order G-111-09 dated September 17,2009 the Commission established aschedule for Regional Sessions
beginning October 14, 2009 through November 25, 2009 and for a fourth Procedural Conference to take place
on October28, 2009 (Exhibit A-22).

Further, beginning on September 17, BC Hydro and BCTC began to request extensions forthe date forfilingthe
evidence originally due on September 18, 2009.

By OrderF-26-09 dated September 21, 2009 with Reasonsfor Decision attached, the Panel made interim awards
to two additional Participants totalling $11,944.02. InSection 4 of its Reasons for Decision, the Panel again
providedthe same advice to Participantsasithad inits Reasons for Decisionto Order F-20-09 on the level of
detailitwould require in PACA applications
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By letter dated October2, 2009, the Panel advised Participants thatitagreedithadthe latitude underthe PACA
Guidelines “to pre-fund activities by Participants in exceptional circumstances and intends to use that latitude in
the unique circumstances of the Inquiry.” The letter wenton to provide information on an expedited bi-monthly
approval process accordingto a schedule provided in atable (Exhibit 28).

By letterdated October 7, 2009, the Panel provided the form of affidavitit would require and corrected the
scheduleinthe table (Exhibit 29).

On Octobers8, 2009, the Panel granted a delay inthe filing of submissions on the First Nations Phase until the
Procedural Conference setfor October 28 (Exhibit A-30).

On October 8, 2009, the Commission staff responded tothe Toquaht Nation’s letter of August 13 regardingits
PACA budgetforthe Inquiry.

On October9, 2009, due to the series of delaysinthe filingthe BCHydroand BCTC evidence, the Panel
postponed, forrescheduling at a later date, the first four Regional Sessions (Exhibit A-31).

By letter dated October 15, 2009 counselforthe Toquaht Nation applied foraPeriod 2 (July 16-September 30,
2009) bi-monthly PACA interim awardinthe sum of $31,822.54. The application contained avery short, general
summary of the services performedin Period 2.

As aresultof continuing delaysin the filing the evidence originally to be filed on September 18, 2009, the
Commission by Order G-124-09 dated October 16, 2009 with Reasons for Decision attached:

(1) postponedthe remaining Regional Sessions to a date to be fixed;
(2) postponedthe fourth Procedural Conference to adate to be fixed;

(3) variedthe datesprovidedinthe ReasonsforDecision attached to Order G-108-09 for the filing of
submissions and proposals regarding a First Nations phase, the identity of a potential First Nations
consultant or consultants and the terms of reference for First Nations Advisory Panel and
postponedthemto a date to be fixed.

(Exhibit A-33)

By OrderF-32-09 dated October 26, 2009, the Panel made Period 2 Interim Awards totalling $154,902.92
including the sum of $9,769.54 to the Toquaht Nation. Inrecognition thatthe preparation of written and oral
argumentsin advance of the third Procedural Conference “was uniquely complex and time consuming”, the
Panel awarded preparation ata ratio of 3:1 preparation days foreach conference day compared to the 2:1 ratio
it usedforthe first period awards (p. 2 of 5).

In makingits awards, the Panel agreed with the British Columbia Sustainable Energy Association and the Sierra
Club of British Columbia (BCSEA, et al.) that it was possible under the cumulative bi-monthly PACA process for
time notreimbursedin earlier periodsto be brought forward as preparation forthe main hearingif, during the
periodinwhich the main hearing occurred, the number of proceeding days would yield a number of
reimbursable days that exceeds the number of lawyer, case managerand expert daysinvoiced during that
periodalone (p. 3 of 5).
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The Panel concludedits Reasons with the following statement:

Participants are again reminded that these are interim awards, and costs above this
approved budgetamount may be applied foratthe end of the oral hearing. Final awards
will be based onthe contribution and value provided by a PACA applicanttothe Inquiry, as
well as other criteria established by the Guidelines (p. 50f 5).

By letterdated November 2, 2009, counsel forthe Toquaht Nation filed a revised budget submission increasing
its budgetto $212,060.04 which he submitted wasdue, in part, tothe estimated 10day Oral Hearing Phase and,
in part, to the anticipated significant expansionin First Nations’ engagement.

By letterdated November9, 2009,the Minister soughtinputfromthe Commission onareasonable extensionto
the publicreview period prescribed in the Minister’s Terms of Reference (Exhibit A-34).

By letter dated December 15, 2009 counsel forthe Toquaht Nation applied foraPeriod 3 (October1-
November 30, 2009) bi-monthly PACA Interim Award inthe sum of $2,690.40. The application contained avery
short, general summary of the services performedin Period 3.

By letter dated December 17,2009, the Commission forwarded to Participants a copy of a letterfromthe
Minister dated December 15 in which he advised the Commission that he would be issuing revised Terms of
Reference forthe Inquiry and thatitwould not be productive to continue with the Inquiry before May 31, 2010.
The Commission’s letter advised Participants that the Panel would shortly issuean Order suspending the Inquiry
until May 31, 2010 (Exhibit A-35).

By Order G-167-09 dated December 17, 2009, the Commission:
(1) suspendedthe Inquiry until May 31, 2010;

(2) adviseditwould notbe accepting submissions on Inquiryissues, otherthanthose required for
administrative purposes to suspendthe Inquiry; and

(3) rescindedthe schedule foracceptingand processinginterim Participant Assistance Cost Awardsit
had previously established, beyond those forthe third interim period thatended November 30,
2009.

(Exhibit A-37)

On December21, 2009, the Commission responded to aninquiry from Chief Lydia Hwitsum of the Cowichan
Tribes advising that as the review process was being suspended until May 31, 2010, pursuantto the
December 15, 2009 letter fromthe Minister,the Commission Panel was notin a position to eitherapprove or
denythe requestforcapacity funding.

By OrderF-34-09 dated December 23, 2009 with Reasons for Decision attached, the Panel made Period 3
Interim Awards totalling $5,385.40 including the sum of $2,613.40 to the Toquaht Nation.
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OnJanuary 12, 2010, the Commission sentalettertoall Participants statingthat due to the suspension of the
Inquiry, there would not be asubsequent bi-monthly award for Interim Period 3, and consequently parties who
had not submitted a cost award forthat period by the December 15 deadline would be allowed to do so by
January 29, 2010.

By OrderF-8-10 dated March 11, 2010 with Reasons for Decision attached, the Panel made the balance of its
Period 3 Interim Awards totalling $179,037.39 from total awards applied for of $199,858.10. OrderF-8-10also
summarizesthe Panel’s treatment of the prior Interim Awardsithad made during the Inquiry.

On May 31, 2010, the Minister wrote the Commission Chairto advise thatthe Commission led Inquiry was no
longerrequired due tolegislative changes that contemplated the repeal of sections 5(4) to (9) of the Act (Exhibit

A-38).

OnJune 3, 2010, the Clean Energy Act received Royal Assent. Those parts of section 5 of the Act providing for
the Inquiry were repealed as a result of consequential amendments to the Act.

By letterdated August 5, 2010, the Toquaht Nation applied to the Commission for recovery of $46,767.08 in
costs for participationinthe Inquiry for the period from June 16, 2009 to June 4, 2010.

By Letter L-69-10 dated September 3, 2010, the Panel denied the claimfor costs for the reasons setout in the
Introduction to these Reasons.

3.0 JURISDICTION

The Commission’s jurisdiction to award costs to participantsin proceedings before itis foundinsection 118(1) of
the Act, which provides as follows:

118(1) The commission may ordera participantin a proceeding before the commission to
pay all or part of the costs of another participantin the proceeding.

By Order G-72-07 datedJuly 5, 2007, the Commission approved the Participant Assistance/Cost Award
Guidelines attached as Appendix Atothe Order. Under Section 1 of the PACA Guidelines, the Panel considers
the following criteriain determiningthe amount to be awarded:

(i)  Willthe Participant be affected by the outcome?

(ii)  Hasthe Participant contributed to a better understanding of the issues by the Commission?

(iii)  Arethe costs incurred by the Participantforthe purposes of participatinginthe proceedingfair
and reasonable?

(iv) Hasthe Participantjoined with othergroups with similarinterests to reduce costs?
(v) Hasthe Participantengagedinany conduct thattended to unnecessarily lengthen the duration of

the proceeding? (This criterion will not, by itself, disqualify a Participant for pursuing arelevant
positionin goodfaith and with reasonable diligence)

Section5Inquiry_G-170-10_Toquaht PACA Reconsideration-Reasons



APPENDIX A
to Order G-170-10
Page 9 of 12

(vi) Anyothermattersappropriate inthe circumstances.

Section 2 providesinformation on submitting abudget estimate and how to make an application forafinal cost
award. It alsoallowsa Participantto seek reconsideration of its award within 10 working days. Section 3 of the

Guidelines provide for Interim Awards in exceptional circumstances. Section4describes whatiseligiblefor
reimbursement.

4.0 THE GROUNDS FOR RECONSIDERATION
The Toquaht Nation summarizes its reconsideration request as follows:

1 All of the expensesincurred and now beingapplied forwere incurred based onits understanding
that at the conclusion of the Inquiry, it would make an application for outstanding expenses not
reimbursed through the expedited bi-monthly cost throughout the Inquiry.

2. As of January 29, 2010, it had exhausted all applications forinterim funding based on the schedule
providedin BCUC Exhibit A-29.

3. It was not provided with notice at the cancellation of the Inquiry to deal with afinal application for
costs.

4. The unique and special circumstances of First Nations ought to be consideredin approvingits
request forfinal funding.

Thisrequestforreconsiderationisaddressed in furtherdetail below.

4.1 Ground 1 - The Toquaht Nation Understood It Could Make an Application
for Outstanding Expenses at the Conclusion of the Inquiry

The submission on this Ground basically covers Ground 3 inits summary as well. The submissions on these
grounds are that the Commission never provided “clear notice” about the cancellation of the Inquiry and the
impactit had onthe deadlineforfinal PACA funding. Alternatively, if notice was provided, it was not received by
counsel forthe Toquaht Nation. The presentrequestforfundingisfor PACAfundingthatis overand above the
funding permitted for the interim periods. The application forfunding apparently seeks almostafull recovery of
costs.

On December 17, 2009 Participants were advised thatthe Panel would shortly issuean Order suspendingthe
Inquiryinview of the letterit had received from the Minister.

On December 21, 2009, Order G-167-09 (misdescribed as Order G-157-09 in Letter L-69-10) suspended the
Inquiry until May 31, 2010 and rescinded the schedule foracceptingand processinginterim Participant
Assistance Cost Awards previously established, beyond thosefor the third interim period thatended
November 30, 2009.
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The Commission’s January 12, 2010 letteradvised all Participants that there would not be a subsequent bi -
monthly award forInterim Period 3, and consequently parties who had not submitted a costaward forthat
period by the December 15 deadline would be allowed to do so by January 29, 2010.

The Inquiry was cancelled by Order G-98-10 dated June 4, 2010. The Commission provided electronic
notification of the December 17, 2009 letter, the Ordersand the January 12, 2010 letterto all Participants. The
affidavits swornin support of the original application and the reconsideration application do not deny that the
letters and Orders were received by, or on behalf of, the Toquaht Nation.

While the Reasonsfor Decision to Order F-32-09 referto final awards, the reference to final awards
contemplated the Oral Hearing taking place. Further, inagreeingwiththe BCSEA, etal. interpretation of the
concept of the cumulative bi-monthly PACA processinits Reasonsfor Decisionto Order F-32-09, all the Panel
was agreeingto was that there may be an opportunity forreimbursement of costs incurred, but notawarded
underthe process, if the Oral Hearing took place and the number of Hearing days resulted inreimbursable days
that exceeded the number of lawyer, case managerand expertdaysinthat periodalone.

The Toquaht Nation submits that adequate notice would have been similarto the notice provided in Exhibit A-29
whichincludedarevised scheduleforacceptingand processinginterim PACA Awards. Order G-167-09
rescinded that schedule. Followingthe cancellation of the Inquiry, therewas noneed inthe Panel’sviewto
advise Participants further, because the potential forrecovery of additional awards forthe interim periods
based on the numberof Oral Hearing days no longerexisted. Inthe Panel’s view, the Toquaht Nation should
have understood thatif the Inquiry was cancelled and there was no Oral Hearing, the potential for
reimbursementfor costs not awarded forthe interim periods would no longer exist.

The Toquaht Nation submits thatall of the work done was done in good faith, based on the Commission’s
advanced approval for expedited bi-monthly cost awards up to $151,552. Commission staff’s letter dated
October8, 2009 approvingthe Toquaht Nation’s budget for expedited bi-monthly cost awards from June 25,
2009 until the end of the Oral Hearing up to a maximum of $151,552 was based on a formulathatassumeda
number of proceeding days, including workshops, regional sessions, pre -hearing conferences and Oral Hearing
days. Itis expressly statedto be non-binding on the Participant oronthe Inquiry Panel. It was nota guarantee
of full recovery.

In additionto consideringaformulaforany particularapplication, the Commission Panelappliesits judgement
when decidingwhatisfairand reasonable especially when comparing the awards to various parties vis -a-vis
theircontribution. Like the Commission staff letter, the PACA Guidelines also do not guarantee full recovery of
all costs incurred by a Participant.

The Panel concludes fromits review of the record that the Toquaht Nation should have understood that there
would notbe a final award if there was no Oral Hearing and there was neverany guarantee of a full recovery of
costs.

4.2 Ground 2 — As of January 29, 2010 the Toquaht Nation Had Exhausted All Applications for
Interim Funding Based on the Schedule Provided in BCUC Exhibit A-29

This Ground can be dealt with on the same basis as the first Ground was dealt within part. The fact that the
Toquaht Nation had exhausted its entitlementto interim funding based on the schedule provided in BCUC
Exhibit A-29, only allowed it to claim for costs not awarded for the interim periodsif an Oral Hearing took place
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and the number of Oral Hearing days resulted in reimbursable days that exceeded the number of lawyer, case
managerand expertdaysinthat periodalone. Thatsituation did not occur.

Under this Ground, the Toquaht Nation alsoreferstoa “detailed summary [which] includes dates that the work
was done but excludes any detail that would breach solicitor client privilege”. Itstatesthat the Panel ontwo
previous occasions approved funding based on billsin similar format.

First, the Panel notesthat no such summary of the dates the work was done accompanied the application which
was the subject matter of Letter L-69-10.

Secondly, while the Panelapproved Interim Award funding based on billsin asimil ar format when it made its
Period 2 and Period 3 Interim Awards to the Toquaht Nation, the Period 2 Award was based on the formula used
forall Period 2 Awards. The Period 3 Award was based on the PACA Guidelinesand was fora small amount.
While there were no official proceeding daysin Period 3, the date for a fourth Procedural Conference had been
set, although it was subsequently postponed. Inthe circumstances the Panel concluded it was reasonableto
provide compensation for preparation work forthe planned Procedural Conference, especially wherethe
amounts requested were not excessive. The only adjustment made reflected the experience level of counsel.

Finally, inits Reasons for Decision to Orders F-20-09 and F-26-09, the Panel provided the level of detail it would
require from Participants submitting requests for PACA funding. The mostrecentbill provided by the Toquaht
Nation provides no basis upon which the Panel can exercise its discretion, even if the Toquaht Nation had
succeeded on Grounds 1 and 3. Allowable funding based on proceeding days and preparation days has already
beenawarded tothe ToquahtNation. InOrderF-8-10, a Participant’s claim for disbursements was reduced in
the absence of invoices and any explanation by the Participantforthe disbursements.

The Panel also observesthatthe application upon which the Panel based its decision to deny funding was for the
periodJuly 16, 2009 throughJune 4, 2010 in the case of the Toquaht Nation. There were no proceedingdaysin
that period otherthan those for which Interim Awards had already been made. The Toquaht Nation did not
advise inthatapplication thatitwas seekingto recover costs not previously reimbursed or restricted to the
periodsforwhich Interim Awards have already been made. The reconsideration application now seeks funding
for the periodJuly 16 to Decemberl7,2009. However, itappliesforthe same amountclaimedinthe original
application.

The Panel concludes thatevenif the Toquaht Nation had succeeded on Grounds 1 and 3, both its original
application and the reconsideration application do not meet the requirements the Panelestablished for the
level of information necessary forthe Panel to exerciseits discretion, particularly when the award sought is
substantial.

4.3 Ground 3 — The Toquaht Nation Was Not Provided with Notice at the Cancellation of the
Inquiry to Deal With a Final Application for Costs

This Ground has been dealtwithin the discussion on Ground 1.

4.4 Ground 4 — Unique and Special circumstances of First Nations Ought to be Consideredin
Approving the Toquaht Nation’s Request For Final Funding

Under this Ground, the Toquaht Nation made a number of submissions, including:
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(a) theunique situation of First Nations Participants should afford First Nations special consideration with
regard to PACA funding;

(b) the existing PACA Guidelines did notfacilitate meaningful participation of the First Nationsin
Commission proceedings and created an uneven playing field between First Nations and entities such as
BC Hydro and BCTC;

(c) the Guidelines were developed before the Commission was required to address First Nations
consultationissuesinits proceedings;

(d) the nature of First Nations participationinan Inquiry which addresses Crown consultation and aboriginal
rights and title was fundamentally different than the participation of traditional intervenersinvolvedin
Commission proceedings as First Nations legal issues are detailed, complex and require more funds than
otherinterveners;

(e) thelnquirywasa proceedingwhere First Nations presented afundamentally different conception of,
and approach to First Nations Participation than thatadvanced by BC Hydro and BCTC as reflected by
the lengthy and complex legal evidence and arguments filed and delivered by the First Nation
Participantsinthe summer of 2009; and

(f) FirstNations, unlike othertraditionalinterveners, [or Crown corporations like] BCHydroand BCTC, do
not have the funding mechanisms orfinancial resourcesin place to participate in Inquiries.

The Panel recognized that there were funding barriers primarily for First Nations when it took the unusual step
of establishing abi-monthly approval process for PACA applications forthe Inquiry. Thisisapparentfromthe
Panel’scommentsin Section 3.0 of the Reasons for Decision to Order G-108-09 and its letter dated October 2,
20009.

Further, in specificrecognition of First Nationsissues, the Paneldevoted its third Procedural Conferenceto First
Nations scopingissues, agreed that the Inquiry would be conducted in phases which would include a specific
phase focussed on transmission and otherissuesimportantto First Nations and was prepared to engage a First
Nations consultant or consultants to assistthe Commission staff and Panel to engage First Nationssoas to
betterunderstand First Nationsissues.

The Panel concludes thatthe actionsit tookin response to First Nations issues were sufficient for the purposes
of thisInquiry. Itisof the view that no furtherspecial considerations should be afforded the Toquaht Nation.

5.0 COMMISSION DETERMINATION

The Panel has considered the reconsideration application and has concluded against the Toquaht Nation on
each of the four Grounds raised by it. The reconsideration applicationis denied.
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