BRITISH COLUMBIA
UTILITIES COMMISSION

ORDER
NUMBER G-93-10

TELEPHONE: (604) 660-4700
BC TOLL FREE: 1-800-663-1385
FACSIMILE: (604) 660-1102

SIXTH FLOOR, 900 HOWE STREET, BOX 250
VANCOUVER, BC V6Z2N3 CANADA
web site: http://www.bcuc.com

IN THE MATTER OF
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473

and

An Application by Shaw Cablesystems Limited and Shaw Business Solutions Inc.
to continue to use FortisBC Inc.’s Transmission Facilities

BEFORE: A.A. Rhodes, Commissioner
M.R. Harle, Commissioner June 1, 2010
L.A. O’Hara, Commissioner

ORDER
WHEREAS:

A.  On October 26, 2009, Shaw Cablesystems Limited and Shaw Business Solutions Inc. (collectively, Shaw) applied foran
order directing FortisBC Inc. (FortisBC) to allow Shawto continue to use FortisBC's electric transmission facilities for
Shaw’s telecommunication facilities throughout the FortisBCservicearea (the Application) pursuantto section 70 of
the Utilities Commission Act (the Act); and

B. The Applicationrequests that the British Columbia Utilities Commission (Commission)issuean order directing FortisBC
to allowShawto install, operate and maintain telecommunications cables and related interconnection facilities on
FortisBC’s electric transmission facilities including thefacilities located on FortisBC’s 11 line, 40 line,50 lineand 76 | ine
andsetting reasonableterms and rates for Shaw’s use of FortisBC’s facilities. Shawsubmits thatsuch anorder isinthe
publicinterest; and

C. Shaw has accessed FortisBC’s transmission and distribution poles for the placement of telecommunication facilities
since1972 with the agreement and cooperation of FortisBCand its predecessors;and

D. Shaw submits that the issues inthe Applicationarenarrowand centre on fairandreasonableterms and rates and asks
that a Negotiated Settlement Process be set as soonas possible;and

E. On February13, 2009, FortisBCnotified Shaw that the Transmission License Agreement will terminate effective
February 12,2019; and

F. On April 3,2009, FortisBC notified Shaw that itrequired Shaw to remove its facilities from FortisBC poles alonglines 50
and 54 by April 3,2010 and from poles alonglines 40 and 76 by October 31, 2010, in accordance with good utility
practiceand the decommissioningofline40 (the April 3, 2009 Notices); and

G. Shaw disputes the validity of the April 3, 2009 Notices and submits they are related to unresolved issues on other
matters, principally the ownership of the Kettle Valley telecommunication facilities and FortisBC’s dissatisfaction with
the Transmission License Agreement rates and FortisBC’s proposaltoincreasethe annual fee from approximately
$40,000to $927,000; and
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Shaw states that FortisBCrecently commenced anactioninthe Supreme Court of British Columbia thatseeks:

1) adeclarationthatthe Transmission License Agreement has been terminated,

2) amandatory injunction to have Shaw remove its telecommunications facilities from FortisBC's
transmission facilities and land,and

3) aninjunctiontorestrain Shaw from usingits telecommunications facilities on FortisBC’s transmission
facilities;and

By Order G-133-09, the Commission required that FortisBC providea submission by November 20, 2009 on whether
the Applicationshould bereviewed through a Negotiated Settlement or some other process before the Commission
and for Shaw to make a reply submission by November 27,2009 on the FortisBC submission;and

The Commissionreviewed the Application, the November 20, 2009 submission from FortisBCand the November 27,
2009 reply submission fromShawand, by Order G-170-09, scheduled a Preliminary Procedural Conference for
January6, 2010 to address a Listof Issues and procedural matters; and

Followingits consideration of the submissionsreceived atthe Preliminary Conferenceon January6, 2010, the
Commissionissued Order G-10-10 with Reasons for Decision dated January 14,2010 whereby itrequested additional
submissions from Shawand FortisBCrelatingto the applicability of section 70 of the Act in the context of the
circumstances existingas between them; and

By letter dated January 14,2010, FortisBCadvised Shawthat ithad extended the April 3,2010 deadlinecontainedin
the April 3, 2009 Notices to October 1, 2010; and

The Commission Panel reviewed the additional submissionsreceived and determined, by Order G-24-10 with Reasons
for Decision attached, that it has the jurisdictiontoand would hear the Application. The Commission Panel requested
that Shaw and FortisBC provide written submissionsin respectof further process and proposed Regulatory Timetables
on or before Friday, February 26, 2010. Followinga request by FortisBC, the Commission extended its submission
deadlineto Friday, March 5, 2010; and

On February 26, 2010, Shaw submitted a proposed Regulatory Timetable thatincluded an oral public hearing
commencing on June 21,2010, the possibility of a Negotiated Settlement Process,with a Decision anticipated by
September 3,2010; and

On March 5, 2010, FortisBC filed a request for Reconsideration of Order G-24-10, served a Leave to Appeal application
to the B.C. Court of Appeal from that Order, andfiled a proposed Regulatory Timetable. The Regulatory Timetable
included a one-half day hearing for the Reconsideration Application,andifthe Reconsideration or stay was not
granted, provided for anoral public hearingcommencing on September 20, 2010;and

The Commission Panel considered FortisBC’s Reconsideration Application and determined that FortisBC had put
forward a prima faciecaseto allowthe matter to proceed directlyto Phase2 of the reconsideration process;and
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Q. By Order G-39-10, the Commission Panel scheduled a one-half hearing day for March 17, 2010, subjectto comments
from Shaw. The hearingof the Reconsideration Application proceeded on March 17,2010, with additional submissions
from the parties inresponseto outstanding questions from the Commission Panel;and

R. By Order G-63-10 with Reasons attached, the Commission Panel dismissed the Reconsideration Application, established
anoral hearingprocess for the review of the Shaw Application and a Regulatory Timetable that scheduled a Procedural
Conference for May 11, 2010in Kelowna, BC; and

S. The Procedural Conference took placeas scheduled on May 11, 2010;and

T. The Commission Panel has considered the submissions of the parties atthe Procedural Conference.

NOW THEREFORE the Commission Panel orders, with Reasons attached as Appendix A, that the Regulatory Timetable
established by Order G-63-10is varied by the Revised Regulatory Timetable attached as Appendix B.

DATED at the City of Vancouver, inthe Province of British Columbia, this First day of June 2010.
BY ORDER
Original signed by:
A.A. Rhodes

Panel Chair/Commissioner

Attachments

Orders/G-93-10_Shaw-FortisBC_Procedural Conference Reasons



APPENDIX A
to Order G-93-10
Page 1 of 5

IN THE MATTER OF

AN APPLICATION BY

SHAW CABLESYSTEMS LIMITED
AND SHAW BUSINESS SOLUTIONS INC.

TO CONTINUE TO USE FORTISBC INC.’S TRANSMISSION FACILITIES

REASONS FOR DECISION

BEFORE:

A.A. Rhodes, Panel Chair/Commissioner
L.A. O’Hara, Commissioner
M.R. Harle, Commissioner
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1.0 INTRODUCTION

In Order G-24-10 the Commission Panel determined that it had the jurisdiction unders. 70 of the Utilities Commission Act
R.S.B.C. 1996 . 473 (Act) to hear anapplication by Shaw Cable Systems Ltd. and Shaw Business Solutions Inc. (collectively,
Shaw) for an Order allowing Shawto continue to usethe electricity transmission facilities belonging to FortisBCfor its
telecommunication equipment. On March5, 2010, FortisBCfiled a request for Reconsideration of Order G-24-10, served a
Leave to Appeal applicationtothe B.C. Court of Appeal, and filed a proposed Regulatory Timetable. By Order G-39-10, the

Commission Panel held a half-day hearingon the Reconsideration request.

By Order G-63-10, dated April 1,2010, the Commission Panel dismissed the Reconsideration Application, established an oral
hearing process for the review of the Shaw Application and a Regulatory Timeta ble that scheduled a Procedural Conference

for May 11,2010 in Kelowna, BC.

For the reasons thatfollow, the Regulatory Timetable established by Order G-63-10 for the oral hearing process to review

the Shaw Applicationis varied by the Revised Regulatory Timetable attached as Appendix B.

2.0 ISSUES

The issues raised atthe Procedural Conference were: the starting date and location for the oral public hearing, interim
participantassistancefunding, the evidentiary burden, intervener comment on other intervener’s arguments and FortisBC’s

leave to appeal application to B.C. Court of Appeal.

3.0 ANALYSIS

3.1 Starting Date and Location of the Oral Public Hearing

The Regulatory Timetable established by Order G-63-10 scheduled the oral public hearinginto the Shaw Application from
Monday, September 20 to Friday, September 24 in Kelowna, BC. By letter dated April 13,2010, Shaw stated that one of its
witnesses will notbe availableto testify from September 20to October 11,2010 and requested that the oral public hearing
be moved up by one week and commence on September 13, 2010 (ExhibitB1-15, p. 2). Shaw alsorepeated this request at
the May 11, 2010 Procedural Conference (T3:169). FortisBCsuggested, as a compromise, advancingthe date for the oral
public hearing by one dayto September 17, 2010, which would then preserve most of the original hearing dates (T3:172).
Shaw replied that moving the hearing dates ahead one day, as proposed by FortisBC, may not allow sufficient time for the

witness panel to be cross-examined. No other interveners commented on Shaw’s requested change inthe hearingdates.
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FortisBCdid not provideanyreason for its proposal for only a one day adjustment other than to sayitwould preserve the

existinghearingdates inso faras possible.

The Commission Panel accepts Shaw’s request to commence the oral public hearing on Monday, September 13, 2010. The
Commission Panel agrees that moving the hearing ahead by one day may not allow sufficienttime for the cross -
examination of any witness panel of which that witness is a member. The reschedulingof the hearingdates consequently
requires that the deadlinefor FortisBC/ Intervener response to Information Requests needs to advance by one week to

August 31,2010in order to allow parties sufficienttime to prepare for the hearing.

With regards to location for the oral public hearing, Shaw stated that Vancouver would be convenient (T3:169), BC Hydro
expressed a preference for Vancouver but was indifferent to the location (T3:171), FortisBC would prefer Kelowna
principally driven by its base of operations and where it understands the bulk of the interveners reside(T3:172), both the
Okanagan Nation Alliance (Alliance) and the Penticton Indian Band (Band) were agreeable to havingthe oral public hearing

inVancouver (T3:175).

The Commission Panel is of the view that, given the subject matter of the Applicationinvolves FortisBC’s infrastructurein

FortisBC’s servicearea, the hearingshould take placein Kelowna, BC.

3.2 Interim Participant Funding

Counsel for the Okanagan Nation Allianceand the Penticton Indian Band stated that the Allianceandthe Bandintend to
take anactiveroleinthis proceedingand requested that the Regulatory Timetable be amended to add the opportunity for
interveners to apply forinterimparticipantfundingawards. Counsel stated that the interests of his clients arein the
potential effect of the Commission’s decision onthe Okanagan [Nation] Aboriginal titleand rights and the potential effect
of the decision onreserve lands of the Penticton Indian Band. Counsel further stated that his clients haveserious capacity
fundingissues when taking partin Commission hearings and noted that interim funding has been provided to First Nations

inthe past(T3: 175).

The Commission Panel will acceptrequests for interim participantfundingfromthe Allianceand the Band. Interveners
intending to apply for participantassistance mustsubmit a budget estimate by June 14, 2010 consistent with the
Commission’s Participant Assistance/Cost Award Guidelines (Guidelines) and Order G-72-07. Copies are availableupon
request or can be downloaded from the Commission’s web site at http://www.bcuc.com. Inaccordancewiththe
Guidelines, participants applying for an Interim Award should explainin detail thereimbursement request and provide

justificationforanaccelerated approval process.
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33 Evidentiary Burden
Shaw stated that the evidentiary burden for the review of its Application should rest with FortisBCsincethe Applicationis in
the nature of a complaintand that the onus should shiftto FortisBCto justifyits refusalto allowthe use (ExhibitB1-15,
pp. 2-3; T3: 177-178). The Commission Panel, Shawand FortisBC acknowledged that the evidentiary burden has not been

resolved and remains a liveissue(T3: 183-185).

The Commission Panel does not intend to make a determination on thisissueinthe absenceof submissionsfromthe

parties, whichitwill hear ata later date.

34 Intervener Comment on Other Intervener’s Arguments

Counsel for the Allianceand the Band requested that the Regulatory Timetable be amended to allowanintervener the

opportunity for replyif any other intervener arguments arecontraryto his clients’interests (T3: 176).

The Commission Panel does not intend to make a determination on this issueatthis time. ltcanbe addressed,if necessary,

when the Panel considers submissions on the timing of Final Argument duringthe oral hearing.

35 FortisBC’s Leave to Appeal Application
FortisBCstated that its leaveto appeal applicationis scheduled to be heard by B.C. Court of Appeal on May 31, 2010.
FortisBCintends to return to the Commissionto seek a stay of the Commission’s process pending the determination of the

appeal ifleaveto appeal is granted (T3:171).

The Commission Panel will consider suchanapplicationifand whenitis made.
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An Application by Shaw Cablesystems Limited and Shaw Business Solutions Inc.
to continue to use FortisBC Inc.’s Transmission Facilities

REVISED REGULATORY TIMETABLE

ACTION

DATE (2010)

Shaw Response to Information Request No. 1

Friday,June 11

Participant Assistance Budgets submitted

Monday, June 14

BCUC / FortisBC/ Intervener Information Request No. 2

Tuesday, June 22

Shaw Response to Information Request No. 2

Tuesday, July 20

FortisBC/ Intervener Evidence

Friday,July 30

Information Requests on FortisBC/ Intervener Evidence

Tuesday, August 10

FortisBC/ Intervener response to Information Requests

Tuesday, August 31

Oral Hearing (Kelowna)

Monday, September 13-
Friday, September 17

Shaw Argument (tentative)

Friday, October 1

FortisBC/ Intervener Argument (tentative)

Friday, October 15

Shaw Reply Argument (tentative)

Friday, October 22

LOCATION OF ORAL PUBLIC HEARING

DATE: Monday, September 13,2010
TIME: 9:00 a.m.
LOCATION: Holiday Inn Express

2429 Hwy 97 North

Kelowna, BC
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