BRITISH COLUMBIA
UTILITIES COMMISSION

ORDER
NUMBER G-76-13

SIXTH FLOOR, 900 HOWE STREET, BOX 250
VANCOUVER, BC V6Z2N3 CANADA
web site: http://www.bcuc.com

TELEPHONE: (604) 660-4700
BC TOLL FREE: 1-800-663-1385
FACSIMILE: (604) 660-1102

IN THE MATTER OF
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473

and

The Corporation of the City of Nelson
Service Extension Complaint by the Kootenay Lake Estates Development Corporation

BEFORE: L.F. Kelsey, Commissioner
D.M. Morton, Commissioner
N.E. MacMurchy, Commissioner May 9, 2013
B.A. Magnan, Commissioner
C. van Wermeskerken, Commissioner

ORDER
WHEREAS:
A. On April 11, 2012, Kootenay Lake Estates Development Corporation (KLE) filed a complaint with the British
Columbia Utilities Commission (Commission) against the City of Nelson’s electrical utility (Nelson Hydro).

The complaint pertainsto a service extension upgrade to KLE’s Kootenay Lake Village development;

B. Since April 11, 2012, various correspondences has been filed by both KLEand Nelson Hydro in regards to the
complaintand Commission staff have requested additional information from both parties;

C. On March 14, 2013, the Commission advised KLEand Nelson Hydro that it would adjudicate the complaint at
both parties’ request;

D. Under section 83 of the Utilities Commission Act, the Commission has powers to determinewhethera
hearingorinquiryistobe had, and generally whetheranyactiononits part isoris notto be taken;

E. The Commission hasreviewed all correspondence and information provided.
NOW THEREFORE pursuantto the Reasons for Decision attached as Appendix A to this orderand section 82 of
the Utilities Commission Act, the Commission orders as follows:

1. NelsonHydro may upgrade only a portion of the existinglineto three-phase howevera Cold Load Pick Up
Margin greaterthan 20 percent must be maintained.
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2. NelsonHydroisto provide aCompliance Filingto the Commission and Kootenay Lake Estates Development
Corporation (KLE), by May 24, 2013, as outlinedinthe attached Reasons for Decision.

3. Afterreceiptandreview of the Compliance Filing, the Commission will determine the division of costs of the

line upgrade that are attributable to each of Nelson Hydro and KLE.

DATED at the City of Vancouver, in the Province of British Columbia, this 13" day of May 2013.

BY ORDER
Original signed by:

D.M. Morton
Commissioner

Attachment

Orders/G-76-13_Nelson KLE Service Extension Complaint-Reasons
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IN THE MATTER OF

THE CORPORATION OF THE CITY OF NELSON
SERVICE EXTENSION COMPLAINT BY THE
KOOTENAY LAKE ESTATES DEVELOPMENT CORPORATION

REASONS FOR DECISION

May 10, 2013

BEFORE:

L.F. Kelsey, Commissioner
D.M. Morton, Commissioner
N.E. MacMurchy, Commissioner
B.A. Magnan, Commissioner
C. van Wermeskerken, Commissioner

Nelson Hydro/Kootenay La ke Service Extension Complaint
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1.0 BACKGROUND
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On April 11, 2012, Kootenay Lake Estates Development Corporation (KLE) filed a complaint with the British
Columbia Utilities Commission (Commission) claiming the following:

e NelsonHydro (NH)isnotconnectingelectricserviceto any residentiallotsin two separate subdivisions

completed by the developerin 2007 and 2008;

e NHis“forcing” a upgrade of the transmission line servicing these subdivisions from single phaseto three
phase to pass the maintenance cost of a pole upgrade required by TELUS;

e NHonlyraisedtheissue of makingthese upgrades afterthe developersold the two subdivisions; and

e NH maintainedthatthere would be no powersupplyissue(requiringan upgrade) until approximately
30-40 homesare built but there are currently only five homes built. *

11

Kootenay Lake Development Corporation

KLE is a development company that purchased land and subdivided lots as part of its Kootenay Lake Village

Development outside of Nelson, BC.

As shown by the map below, the current development consists of three Phases: Phases 1 and 2 — Waterfront,
now underthe governance of Strata Corporation NES3286; and Phase 3 - Upland, now underthe governance of
Strata Corporation NES3578. Both developments are approximately 1.7km from the end of a three phase
distribution line’ and are served by an existing single-phase line. The two Stratas are separate legal entities”.

P14524

Source: NH letterto BCUC, May 18, 2012

! KLE letter to BCUC, April 11, 2012
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2 ZE Engineering, Power Supply Assessment, 14 December 2012, attached to email from KLE to BCUC, January 2, 2013

3 KLE Letter to BCUC, June 8, 2012
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1.1.1 Phases1and 2 —Waterfront/ Strata Plan NES3286

Strata Corporation NES3286 has 32 lots which were sold starting in August 2006 although the majority of
Phase 1 was soldin 2006 and the majority of Phase 2 was sold in the summer of 2008°. As of April 12, 2013,
some lotsremain unsold. Titles weretransferred to strata ownersforthese lots between August 2007 and
January 2013.> As of March 21, 2012, KLE had a four lotinterestin the subdivision.®

KLE applied forelectricservice for Phases 1 and 2 in March 2006’ and received the NH design for this service on
March 23, 2007.2 As of January 2, 2013, eight of the 32 lots were developed and connected to electrical service.

Currentelectrical demand (in December 2012) is estimated at 80 KW.’

1.1.2 Phase 3 — Upland/ Strata Plan NES3578

Phase 3 (Strata Corporation NES3578) has 14 lots. All lots were presold onthe same dayin October 2007 and
titles were transferred to strataowners between November 2008 and January 2009.*° The developerhasno
legal interestinthisstrata.'* Asof February 18, 2013, one home is under construction and a secondiis planned
for 2013.* Expected loadingis 140 KW."

KLE appliedto NH forelectricservice for Phase 3on March 14, 2008 and received the design from NHon
December 10, 2008."*

NH received its first service request for Strata Corporation NES3578 in 2011."

2.0 NH AND KLE CORRESPONDENCE PRIOR TO COMPLAINT BEING FILED

In March 2006, KLE applied forelectricservice with NHfor Phases 1and 2*° and the majority of Phase 1 was sold
in2006. As part of thisapplication, on March 2, 2007, Utility Design Services, an engineering company
contracted by KLE, prepared an Electrical Study forKLE. The study estimated total maximum operatingload for
Phases 1and 2 (StrataPlan NES3286) at 388 kW."’

The foreword to the study states:

* KLE email to BCUC, April 12, 2013

> KLE email to BCUC, April 12, 2013

® KLE letter to NH, March 21, 2012, attached to April 11, 2012 letter from KLE to BCUC

" NH letter to BCUC, April 15, 2013

® KLE email to BCUC, April 12, 2013

°ZE Engineering, Power Supply Assessment, 14 December 2012, attached to email fromKLE to BCUC, January 2, 2013

O KLE Letter to BCUC, June 8, 2012, attached to email to BCUC, sent June 11, 2012; and KLE email to BCUC, April 12, 2013
Y KLE letter to NH, March 21, 2012, attached to April 11, 2012 letter from KL to BCUC

2 Strata Corporation NES3578 |etter to BCUC, February 10, 2013, attached to email from KLE to BCUC, February 18,2013

1B 7E Engineering, Power Supply Assessment, 14 December 2012, attached to email from KLE to BCUC, January 2, 2013
1 KLE letter to NH, Nove mber 24, 2008 attached to KLE letter to BCUC, April 11,2012, and KLE email to BCUC, April 12,2013; NH Letterto
BCUC, April 15, 2013

> NH letter to BCUC, May 18, 2012

® NH letter to BCUC, April 15, 2013

1 Utility Design Services, Electrical Study, March 2, 2007, attached as Schedule Cto NH letterto BCUC, July 11,2012

Nelson Hydro/Kootenay La ke Service Extension Complaint
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“Several concepts for this projectincluded the development of additional lots beyond the
31 lotsin Phase 1 and Phase 2 [Strata Plan NES 3286]. We have recently been advised by
the developerthatdue to the presence of asignificantamount of bedrock throughout the
rest of the property, it may not be economically feasible to proceed beyond 31 lots, and
he has instructed us to prepare this report based on the projected electrical lotsfor Phase
1 and Phase 2 only.”

KLE received the NH electrical design for Phases 1and 2 on March 23, 2007.®

All 14 lotsin Phase 3 were presold onthe same day in October 2007 while the majority of Phase 2 wassoldin
2008.

On March 14, 2008, KLE submitted an application forservice for Phase 3to NH. "

On August 13, 2008, NH responded to KLE stating “the expected loading of phases 1& 2 of your development
will approach the limit of what we can handle on our current single phase distribution system ...thereisa
necessity to upgrade to 3-phase distribution.”?°

In November 2008 various emails were sent between KLE and NH wherein KLE requested NH’s engineering
calculations and submitted that customerdemand would not reach network capacity for at least fifty years. On
November 20,2008, NH wrote KLE an email inresponse stating “[NHis] not prepared to debate thisissue
anymore. Kootenay Lake Estates was advisedinthe early stages of development thatload overa certain value
wouldrequire distribution system upgrades. You will be exceedingthat load with the installation of phase-3
development and you will be required to pay for the necessary line upgrade to supportyourload.”**

On November 24,2008, KLE wrote to NH expressingits frustration thatthey had not had a response to their
March 14, 2008 application forservice and responded to NH’s August 13" letter with the following:

e Refusal toprovide appropriate engineering calculations in support of the upgrade is unacceptable. KLE
would like an opportunity to reviewand validate the calculations; and

e The proposal to upgrade the system now seems inefficientand unreasonable as it may take up to 10-20
years before existing capacities are exhausted. KLE suggests an upgrade of the system based on real
demand and as demand for power will result only asindividual home owners build, the project will not
exceed 31 homes until 2016 but given current market conditions this projected build may be too
aggressive as they have only had 1 home under construction in the past year. >

On December 10, 2008, NH responded to KLE outlining two options for service to Phase 3 (Strata Plan NES3578).
This letterstatesthat 14 lots are to be serviced and that future development will take place that will “eventually
require a3 phase service extension through [Phase 3 —Strata Plan NES3578].” The options presented are:

% NH letter to BCUC, April 15,2013

19 KLE letter to NH, November 24, 2008 attached to KLE letter to BCUC, April 11,2012

20 NH letter to KLE, August 13, 2008, attached to NH letter to BCUC, July 11,2012

2L KLE letter to BCUC, February 18, 2013, November 19 & 20" emails between NH and KLE attached
22 KLE letter to NH, November 24, 2008, attached to KLE letter to BCUC April 11,2012

Nelson Hydro/Kootenay La ke Service Extension Complaint
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Option A:

Underground 3-phase system to accommodate future property development beyond the 14 lots.
Estimate Cost $125,000 not including civil work (this cost was revisedin October 3, 2012 to $163,114,
pre-tax);>

Option B:

Overhead Supply to Underground System, defers 3Phase underground work to the future but “future
development...would require upgrade to 3Phase... at that time.” Estimated Cost $60,000 not including
civil work.”

November18, 2011 Letter

On November18, 2011, NH senta letterto KLE which refersto NH havingvarious discussions with KLE over the
past few years about “how and when the development would fund the required electrical service upgrade for
your development...as we have stated on numerous occasions, the existing powerline is far from adequate to
meetthe needs of yourdevelopment and must be upgraded.”?’

The letter presents atable of load calculations undervarious scenarios and explains thatin determining the
need forthe three phase upgrade, there are two primary considerations: (i) voltage regulator capacity and

(ii) ground current during cold load pickup. NH states that ground current during cold load pickupisthe lower
limiting factor but the addition of 41 lots on the single-phase linewould also runinto voltage regulator
constraints. NHstates that the Cold Load Pick up Margin should be at least 30 percentand not less than 20
percentotherwise excessive powerrestoration problems during cold weather could result. Based on this, NH
estimated atthattime that 5-10 lots could be connected before thereis atechnical need fortheline to be
upgradedtothree-phase.

Cold Load Pick Up Margin undervarious conditions:

Development Existing System 41 lots 5 lots 41 lots
Line 1 Phase 1 Phase 3 Phase
Cold Load Pickup Margin | 39.43% -57.43% 29.43% 33.00%

NH indicatesinthe letterthatto postpone a projectto whenthereisa technical need as KLE suggests, NHwould
require future security to protect the interests of the utility and/orfuture homeowners. NHindicates that KLE
has suggested thata bond or a restriction over one of the lots may be possible but has notyet offered security
arrangementforNH to consider.

NH proposesthatKLE enterinto a legally bindingagreement with NHto provide, with appropriate security, that
the Strata Corporation will pay forthe powerline upgrades at such time as they are required by load growth.

2 NH letterto KLE, October3, 2012, attached to emailto BCUCdated October 4, 2012

2 NH letter to KLE, December 10, 2008, attached to KLE letter to BCUC, April 11, 2012
% NH letter to KLE, November 18,2011, attached to NH letter to BCUC, July 11

Nelson Hydro/Kootenay La ke Service Extension Complaint
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NH furtherstates:

“[NH] sees nooption otherthan to provide notice tothe lot owners, the Strata
corporation(s), and the Real Estate agent that while the powerline upgrade remains
unresolved therewillbe no further power connectionsinthe development.”

However, NHagreed to connectthe one partially completed home in Strata Plan NES3578 but no other until the
situationisresolved.

KLE repliedto NHon March 21, 2012, stating:

e NHfirstmade KLE aware that 3 phase work may be required inthe December 10, 2008 letter afterall
three phases of the subdivision were subdivided and Phase 3 (later Strata Corporation NES3578)
completely sold out;

e NHstated on a number of occasionsto boththe developerand KLE’s engineering staff that there were
no off site upgrades required for Strata Corporation NES3286 and these residential lots were planned,
subdivided and sold on that basis;

e KLE cannot planand manage fora system upgrade after KLhas complete construction and sold units;
e KLE has neveracknowledged the need foran upgrade, as evidenced by November 14, 2008 letter;
e KLE's requesttoverify calculations was without response until November 18, 2011;

e KLE did not anticipate actual powerdemand would reach any critical pointinthe next twenty years
based on NH’s confirmation thata minimum of 32 homes could be built without capacity issues;

e KLE seesnovalueinupgradinga systemthathas sufficient capacity to meetthe longterm community
demand;and

e Atthat point42 of the 46 lots had beensold.?®

3.0 KLE’s COMPLAINTS
KLE’s complaintfiled April 11,2012 can be grouped as:
e NH’srequirementof athree phase upgrade and responsibility for the costs of any upgrade needed; and
e NH not connectingservice to strataownersin Strata’s Corporations NES3286 and NES3578.
3.1 Requirementfora three phase upgrade

Much of the discussionin this complaint has centered on the actual need fora line upgrade, the timing of such
need and the notice given by NH to KLE of this need.

%6 KLE letter to NH, March 21, 2012

Nelson Hydro/Kootenay La ke Service Extension Complaint



APPENDIX A
to Order G-76-13
Page 8 of 16

3.1.1 NelsonHydro’s Position

NH statesitrequiresa line upgrade to ensure reliability of service; if the lineis not upgraded, existing and new
customers would experience an unacceptablerisk of extended duration outages especially in cold weatherdue
to the unbalancing of the feeder caused by large single phase loads.”’

Inits May 18, 2012 lettertothe BCUC, NH statesthat Phases 1 and 2 [later Strata Corporation NES3286] do not
require the line upgrade but Phase 3 [Strata Corporation NES3578] does require the line upgrade. Aswell, NH
statesthat KLE was aware of the need fora three phase upgrade in December 2008 (by letter) so the developer
was aware of the need foran upgrade before he proceeded with Phase 3.

NH states that the Utility Design Services Electrical Study provided by KLEin March 2007 “clearlyidentified the
developerwas not contemplating development beyond 31 lotsin Phase 1 and Phase 2 ... This representation by
the developerto Nelson Hydroin 2007 was relied on by Nelson Hydro. When the developercame back to
Nelson Hydro proposing further developmentin Phase 3, Nelson Hydro made the developer fully aware of the
cost consequences and need foran agreement with Nelson Hydro.”

NH states that “[KLE] has had notice since August of 2008 that his Phase 3 development would put demands on
the system which would cause the need for upgrades.”?’

NH states, “had the development been limited to the first two phases only [NH] would stand by its assessment
that the current infrastructure would be sufficient. Giventhatthe developmentislargerthanthe firsttwo
phases Nelson Hydro also stands by its assessment that a line upgrade is required.”** However, NHdoes agree
that the technical need forthe upgrade will occurinthe future, possibly 10years or more but has concerns
aboutwhetherthe developer will pay forthe upgrade whenitistechnically needed. NHstatesits concernsare
based, in part withthe developerstating “he already has nolegal interestin some of the properties and
characterizes himself as the historicdeveloper.”*"

On September 12, 2012, Commission staff held aconference call with KLEand NH. On October 3, 2012, NHsent
a letterto KLE with action items arising out of the conference call. NHidentified the trigger pointatwhichaline
upgrade was needed as a peakload of 73 kVA, which corresponds to a 25 percent Cold Load Pick Up Margin. NH
statesthat as 10 services were then connected, “KLE may have reached the trigger point ... for greater certainty
Nelson Hydro will clip the line (meaningto measure the actual load with an ammeter) this winter, which will
provide a more accurate analysis of the actual load and when the upgrade will be needed.”** NHfurther states
“..the complete lineupgrade will be required for the 46 lots already developed. The line upgrade will terminate
at the edge of the existing KLV development.”**

Regarding KLE’s claim that TELUS required the upgrade, NHsubmitsthatitdoes not understand KLE’s logicinthe
claimthat the upgrade design was to force KLE to pay forthe pole replacement forthe TELUS line because NH
has a blanket joint use agreement with TELUS that covers TELUS line upgrades fortheirinfrastructure and the

7 NH letterto BCUC, February 6, 2013

%% NH letter to BCUC, July 11, 2012

2 NH letter to BCUC, July 11, 2012

% NH letter to BCUC, May 18, 2012

31 NH letter to BCUC, May 18, 2012

32 NH letter to KLE, October3, 2012, attached to emailto BCUCOctober4, 2012

3 NH letterto KLE, October 3, 2012, attached to emailto BCUCOctober4, 2012

Nelson Hydro/Kootenay La ke Service Extension Complaint
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TELUS requested upgrades have been completed. NHfurthersubmitsthatthe upgrade underdiscussionisfor
electrical supply, not TELUS upgrades.>*

3.1.2 KLE’s Position

In June 2012, KLE’s forecast was that it will take 25-35 years until the development reaches the capacity of the
line given that of the five homes built, two are occupied full-time and of the two scheduled to start building, one
isa holiday home and the othera guesthouse.>® KLE states that the trigger forthe upgrade was clearly Strata
Corporation NES3578 and again states its preference that Strata Corporation NES3578 not be forcedinto
upgrading the systemin anticipation of unknown development needs.>®

KLE states they only became aware of the need forthe three phase upgrade in December 2008, 15 months after
the lotsin Strata Corporation NES3578 were sold®’ and that “[a]t the end of the day we have added 14 more

potential home connections beyond what was agreed with Nelson Hydro...”>*

3.1.3 ZE Engineering Study

In December 2012, KLE contracted ZE Engineering (ZE) to determine options “for ways of solving the issue of
load imbalance without upgrading the single phasedistribution line to three phases all the way eastto the 14
lots of Upland Phase 1.”*°

The study came up with 3 options:
e Option 1: Transfer Load from the Centre Phase to Outside Phases.
ZE acknowledges “There is potential forasituation where an outage on the single phase portion of the

line serving Kootenay Lake Village could resultin sufficient load imbalance to cause the entire circuit to
trip, howeverthe risk of suchan occurrence is very low.”

NH states this option will be problematicduring high system loading and outage events and would result
inlongeroutage times and greater restoration costs and they cannot considerthis option. *°

e Option 2: Upgrade Single Phase to Three Phase on a Portion of the Line.

NH’sview is that this option will protect existing customers and provide reduced cost for the developer
and that itcan supportthis option. NHstatesthat this option was not consideredin 2007 because at
that time the development was limited to 31 lots.**

3 NH letter to BCUC, April 15, 2013

35 KLE Letterto BCUC, June 8, 2012, attached to email to BCUC, sentJune 11, 2012

 KLE Letter to BCUC, February 14, 2013, attached to email dated February 18, 2013

7 KLE letter to BCUC, August 13, 2012

38 KLE emailto BCUC, October 26,2012

%% ZE Engineering, Power Supply Assessment, 14 December 2012, attached to email from KLE to BCUC, January 2, 2013
“ONH Letterto BCUC, February6,2013

*1 NH letter to BCUC, February 6, 2013

Nelson Hydro/Kootenay La ke Service Extension Complaint
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e Option 3: Combination of Option 1and 2.

NH states this option is not viable for NH because it carries the same risk as Option 1.*?

KLE prefers an option where NH protects their system without upgrading any portion of the single phaseline.*?
3.2 Responsibility for costs of the upgrade

3.2.1  Utilities Commission Act and Nelson Hydro Bylaws

NH’s service, outside the Nelson City limits, is regulated by the British Columbia Utilities Commission underthe
Utilities Commission (UCA)and by the Nelson Electrical Utility Regulatory Bylaws. Relevantsections of these
documentsare:

Section 28 of UCA, which states:

Utility must provide service if supply line near

“28 (1) Onbeingrequestedbythe owneroroccupierofthe premisestodoso, a publicutility must
supplyitsservice to premises that are located within 200 metres of its supply line orany lesser
distance thatthe commission prescribes suitable forthat purpose.

(2) Before supplyingthe service undersubsection (1) or makinga connection forthe purpose, oras a
condition of continuingto supply the service, the publicutility may require the owner or occupier
to give reasonable security for repayment of the costs of makingthe connection asset outin the
filed schedule of rates.”

Pursuantto this section of the UCA, the City of Nelson has developed Bylaw 18(f) for Nelson Hydro which states:

Bylaw 18(f) Subdivision (amended by Bylaw No. 2646, 1994)

“The City will extend service to asubdivision upon application forservice and execution of
a contract by the developer, subject to terms and conditions contained in this Bylaw. The
developerwillcontributethe full NETEXTENSION COSTS of providing service to the
subdivision.

... Line extension’ means the total length of distribution line from a point on an existing distribution line
to an applicant’s Service Entrance...

... Netextension cost’ is as defined abovefor ‘gross extension cost’, but excludes the uninstalled cost of
transformers and metering equipment...

‘Gross extension cost’ means the cost of construction a distribution line extensionincludingall labour,
material, construction equipment costs, surveying, easements and clearing together with necessary
transformersand metering equipment.”

*2NH letter to BCUC, February 6, 2013
3 KLE letterto BCUCdatedJa nuary 2, 2013, attachedto email datedJanuary 2, 2012

Nelson Hydro/Kootenay La ke Service Extension Complaint
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3.2.2 NH’sPosition

NH’s positionis that “line upgrade costs are borne 100% by the developer consistent with standard utility
practice in British Columbia, the UCA and the Nelson Hydro Bylaws.”** NH confirmed thatit would be willingto
accept “backstopping” by the Strata Corporations as acceptable security where backstopping means that the
Strata Corporations will have alegal obligation to pay forthe project costs inthe eventthat the developerdoes
not.*

NH furthersubmits that the normal processisfor a developerto pay for line upgrades before the first customer
is connected, however, most developments NHservices have no poweratall so line construction, at the
developer’s cost, is undertaken at the start of the project to provide service to the first customer.*®

However, NH has provided KLE with a second optionfora raterider. NH proposes a rate rider as follows:

1. NHwoulddevelopanew developmentrate riderthat NH would apply to the basicmonthly charge of all
customersinthe Kootenay Lake Village when the technical needtoaline upgradeisreached. Therider
would pay the cost of the line upgrade of $130,000 over 15 years and 46 customers which would equal
approximately $40-50/ bi-monthly billing. Late-comerswould pay a “catch-up fee” as part of their
service connection charge to recoverthe share of the rate rideralready seen by the other customers.

2. KLE will take whatever means necessary to ensure current and future property owners have legally
understood and agreed that the rate rider will come into effect.

3. Nelson City Council and the BCUC must approve the rate rider. In the eventthe rate rideris not
approved KLE willimmediately fund the upgrade.

4. NHwould not make any new customer connections until 1or 3 come into effect. *’

NH submits that the rate rideris NH’s least preferred option and thatlot owners may end up payingfor
electrical servicetwice, once tothe developer atlot purchase and then again to the utility through the rate rider
but that thisisan issue forthe developerand the strata to sort out.*®

Earlierin May 2012, NH submitted that “[t]he only reasonablesolutionisthatthe 46 propertiesinthis
development causing the cost —share the cost.”*’

3.2.3 KLE’s Position

InJune 2012, KLE disputed NH’s position that future upgrades are borne entirely by the historicdeveloperand
that as KLE has no legal interestin Strata Corporation NES3578, “[NH] cannotreasonably expect the developer
to bear costs and obligations after we no longer have any financial orlegal interest.””°

* NH letter to BCUC, July 11, 2012

%> NH letter to KLE, October 3, 2012

% NH letter to BCUC, May 18, 2012

“7 NH Letterto BCUC, May 18,2012 and conceptre-offeredin NH letter to KLE, October 3, 2012
* NH letter to KLE, October 3, 2012

* NH letter to BCUC, May 18, 2012
0 KLE Letter to BCUC, June 8, 2012, attached to email to BCUC, sent June 11, 2012

Nelson Hydro/Kootenay La ke Service Extension Complaint
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KLE re-iterates “... [I]f [NH] had informed us of additional works required before we sold the lots then we could
have considered the economies and decided how to move forward. Like any otherbusiness we have abudget
and we expectaunitcost. More work means higherunitcostand we reflectthisinprice.... If the upgradeis
required and the commission decides that the cost needsto be passed on, then we will incorporate an upgrade
into our future plans. Whetherwe are around to do that workor not isirrelevant.”>*

In August 2012, KLE appeared to supportthe option of a rate rider. “If as Nelson Hydro claims they are able to
charge ownersanincreased tariff rate because of anincurred capital cost then thatis what they should do, if
and whenthat cost is incurred. We also believethat cost should be borne by everyone benefitting from the
upgrade and not just the most recent subdivision.”>>

However, on September 12,2012, duringthe conference call organized by Commission staff, KLE accepted
“responsibility for payment” and acknowledged that the “developeris responsible to take the line to the lot
line.”>?

However, in February 2013, KLE stated that the triggerforthe upgrade was clearly Strata Corporation NES
3578.>*

Strata Corporation NES3286 supports this assessmentand writes “[w]e understand that after [KLE] completed a
second subdivision of lands beyond ourown ... this additional unrelated but neighbouring subdivision triggered a
demand from Nelson Hydro to upgrade a portion of offsite line into three phasein orderto supply that
proposed subdivision. Ourreview of Nelson Hydro’s correspondence clearly shows that the justification forthat
upgrade was the additional new subdivision and had nothing to do with our community.” >

KLE also earlier makes the pointthat there are a multitude of homesand trailers that are already connected to
the line outside Kootenay Lake Village that have created more demand than their subdivision. >®

3.2.4 NH’sProposal

In February 2013, NH proposed the following path to move the dispute forward:

1. KLE will nominate proposed development plansto NHfor next 10 years;

2. KLE will nominate whether Strata Corp NES 3286 is considered part of the driverforthe line upgrade or
whetheritissolely due to NES 3578;

3. NHwill consider Option 2 from the ZE Engineering Study and provide arevised cost estimate;
4, The Commission willissue adecision onthe customercomplaint;

5. KLE will provide security to secure the upgrade costs.>’

1 KLE Letterto BCUC, June 8, 2012, attached to email to BCUC, sentJune 11, 2012
>2 KLE letter to BCUC, August 13,2012
>3 Final Conference Call Notes, Attached to emailfrom BCUCdated October 31, 2012

>* KLE Letter to BCUC, February 14, 2013, attached to email dated February 18, 2013
> Strata Corporation NES3286 | etter to BCUC, dated December 14,2012, attached to KLE email to BCUC, dated February 18,2013

%% KLE Letterto BCUC, June 8, 2012, attached to email to BCUC, sentJune 11, 2012
" NH Letterto BCUC, February 6, 2013
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Commission Determination
Requirement fora Three Phase Upgrade

In the Commission’sview, there is no question thata line upgrade willbe needed when the capacityis reached.
The Commission also accepts NH’s submission that the Cold Load Pick Up Margin cannot be lessthan 20 percent
or excessive power restoration problems could occur during cold weather.

Thereis, however, alack of clarity aboutthe “trigger point” at which an upgrade to a three-phaselineis
required. NHapproved KLE for electrical service without an upgrade for Phases 1 and 2 in March 2006. The
development planforPhases 1and 2 is 31 lots and the electrical study KLE submitted in 2006 estimated
maximum operatingload at 388 KW. Thus, NH approved 31 lotsand 388 KW for connection on the existing
single-phase line. However, in August 2008, after it had received the application forservicefor Phase 3, NH
informed KLE that an upgrade was required because the expected loading of Phases 1and 2 would approach the
system’s current capacity. NH’s November 2008 email stated Phase 3 caused the load on the systemto be
exceeded and estimated that five to 10 lots could be connected before the system capacity was reached. In
October2012, NH determined that the technical capacity of the single-phaselineis 73 kVA, which corresponds
to a Cold Load Pick Up Margin of 25 percentand that the 10 services already connected may have reached the
line capacity. However, alsoin 2012, NHstated that it would stand by its assessmentthat Phases 1and 2 do not
require anupgrade. NH intendedto “clip theline” in Winter 2012 to measure peakload and recently NH has
saidthey are agreeable to Option 2 put forward by ZE Engineering to upgrade only aportion of thelinetoa
three-phase line.

This sequence of correspondence is confusingand the “trigger point”isunclear. In November 2008, KLE
requested NH’s engineering calculations. While NHdid not have an express obligation to provide these, perhaps
the resolution of this dispute could have been achieved if NH had provided the calculations to KLE for
transparency and to facilitate discussion. Although some calculations were eventually provided on

November 18,2011, a lack of clarity still exists.

The Commission therefore directs Nelson Hydro to provide a compliance filing, containing the information
below, to the Commission and KLE, on or before May 24, 2013.
e Resultsfrom NHmeasuringthe actual load on the line in winter 2012;
e Calculations showing:
= The existingsingle-phaseline capacity;
= Therange of peakloads that correspond to Cold Load Pick Up Margins ranging from 20-30% for:
i. theexistingsingle-phase line;
ii. alinewherethe completelength of the line hasbeen upgradedtothree-phase;and

iii. alinewhereonlyaportionhasbeenupgradedtothree- phase (Option 2from ZE
Engineering’s study);

e An explanation of why Phases 1and 2 could be serviced on the existing single-phaselineif the maximum
load of these Phasesis 388 KW and 31 lots are included in the development; and

e Anyotherinformation NHconsiders will provide clarity.
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Responsibility for cost of the upgrade
NH’s Bylaw 18(f) states:

“The City will extend service to a subdivision upon application for service and execution of
a contract by the developer, subject to terms and conditions contained in this Bylaw. The
developerwillcontributethe full NETEXTENSION COSTS of providing service to the
subdivision.”

OnJuly 24, 2012, Commission staff wrote to KLE stating “[r]lequiring a developerto pay for a system extension or
upgrade isthe general practice forall utilities (electricand natural gas) in British Columbia. Based onthe
information submitted by both Nelson Hydro and the developer, itappearsthatthe developer willbe required
to contribute to the cost of the required system upgrade ...In Commission staff's view, the two parties, Nelson
Hydro and the developer, need to develop an agreementto determine the amount of the contribution, and
when and how that contributionisto be paid.”

In the Commission’s view, NH’s Bylaw 18(f) clearly sets out that the developer will pay the full net extension
costs to extend service. Whilethe projectinthiscaseisan upgrade to a line thatalready exists, itisreasonable
to consideritan extension as the upgrade falls within the concept of extending service. Based onthis Bylaw, itis
KLE’s obligation to pay forthe upgrade. It would be contrary to this Bylaw to have a rate riderimplemented so
that customers pay.

NH committedtoservice Phases 1and 2 in 2006 withoutan upgrade. NH’s requirements forthe line upgrade
since 2006 seemtoindicate that the approval of Phases 1 and 2 withoutan upgrade was made in error and that
Phases1and 2 arein fact causing some of the need forthe upgrade. The Commission recognizes KLE’s difficulty
inthat it has sold the majority of the lots without the upgrade costincluded. Despiteit being KLE’s obligation to
pay forthe upgrade underBylaw 18(f), given that NH committed to servicing Phases 1and 2 withoutaline
upgrade, the Commission finds it reasonable that the costs of the upgrade caused by Phases 1 and 2 should be
splitbetween NHand KLE. The Commission will determine this splitafter NH’s Compliance Filingis submitted by
May 24, 2013.

Regarding Phase 3, KLE’s positionisthat “[NH] cannot reasonably expect the developerto bear costs and
obligations after we nolongerhave anyfinancial orlegal interest” in Phase 3. However, KLEsolditsinterestin
Phase 3 before itapplied forelectrical service forthat Phase. Thus NHdid not have the opportunitytoinform
KLE that an upgrade was needed for this Phase before KLE sold the lots. Atthe time KLE sold Phase 3 it wasonly
approved forelectrical servicetothe 31 lots of Phases 1 and 2. KLE should have applied for electrical service for
Phase 3 before sellingthe 14 lotsif it wished toinclude all costsin these sales. KLEis therefore fully responsible
for the costs to upgrade the line forthe need caused by Phase 3.

To facilitate the division of costs, NHmust alsoinclude inits May 24, 2013 Compliance Filing:

e Arevised costestimate fora partially upgraded three-phase line as per Option 2 in ZE Engineering’s
study;
e Calculations showingthe portion of this cost caused by Phases 1 and 2; and

e Calculations showingthe portion of this cost caused by Phase 3.
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Regarding KLE’s concerns about existing customers bearing some of the cost, the accepted practice is for the
persons creating new electrical load to pay forservice it causes. The existing customers thatare served by the
single phase line do not have to pay forthe upgrade because they are not causing the need forthe upgrade.
This aspect of “cost causation” is practiced in all major utilities in British Columbia. The existing customers
receive the benefit of legacy service.

Timing of the upgrade

The timing of this upgrade seemsto be the basis of much of this dispute. KLE’s positionisthatthe upgrade
should notbe implemented until there isneed. NHisagreeable to this with acceptable security for payment.
NH’s May 24, 2013 Compliance Filing should provide clarity on when the capacity of the line will be reached, if it
hasn’talready, and when the upgrade will be needed.

Regarding the timing of payment, the Commission recognizes thatitis normal and preferable utility practice in
British Columbiaforthe utility to require the contribution from the developer priorto project construction to
avoid a situation where the developernolongerhas a legal obligationto the development. If NHand KLE wish
to make security arrangements, itis a matter between the two parties. The Commission prefers paymentto be
made as soon as possible afterthe division of costsis determined by the Commission.

TELUS claim

Regarding the TELUS claim, the Commissionis not persuaded that this playedinto thisdispute atall. NH's
evidenceisthatithas a Joint Use agreement with TELUS that covers line upgrades and the upgrades have been
completed. Aswell, NHsubmits that this dispute isaboutthe electrical service notthe pole replacement for
TELUS. The Commission accepts this evidence and finds thatthe TELUS upgrade has not played a partinthe
upgrade required for electrical service to the three Phases.

3.3 NH connecting service to Strata NES3286 and Strata NES3578
OnJune 29, 2012 NH sentletterstolot ownersin NES3286 stating:

“...asyouare aware there exists a concern about the upgrade of electrical service, to
Kootenay Lake Village, that will eventually be required. Because the cost of the upgrade s
to be borne by the customers causingthe need forthe upgrade this cost will ultimately be
carried by the residents of Kootenay Lake Village. Therefore we need to advise you that
thereisa possibility thatall lot ownersincluding yourself may be required to contribute
for a share of the distribution line upgrades at some future date.”

The letterrequests the lot ownerto sign and acknowledge receipt.>®
KLE submits that NH has denied serviceto approximately 30 customers who have a line at theirlot line which

was installed up to six years ago at the developers cost.>® Further, KLE submits that “[NH] has not provided any
reference toits bylaws that allows it to refuse a connection on an existingline that has electrical capacity.”®

8 KLE emailto BCUCJuly5,2012,attachment
> KLE emailto NH, June 7, 2012
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KLE submits “[t]he [lotowners] have been living on theirlotfortwo monthsin a trailer without powersupply
unable to commence works on construction of theirhome ... [NH’s] dispute with the developer of a different
subdivision was not theirconcern. They have neighbours either side of them enjoying connection to the same
powerlines paid for by the developer.”®*

NH does not characterize its actions as “suspending electrical connections” but ratherit statesit has required
customers to acknowledge they have been notified that they may be required to pay a pro-ratashare of the
upgrade inthe event the developer does not make a contribution. ®*

NH also submits that one lot ownerin NES3578 has been connected because that ownersigned the waiverform
on November21,2011.%

Commission Determination
Section 28 of the UCA states:

“Utility must provide service if supply line near

“28 (1) Onbeingrequested by the owneror occupier of the premisestodo so, a public
utility must supply its service to premises that are located within 200 metres of its supply
line orany lesserdistance that the commission prescribes suitable forthat purpose.

(2) Before supplying the service under subsection (1) or makinga connection forthe
purpose, oras a condition of continuing to supply the service, the public utility may
require the owneroroccupierto give reasonable security for repayment of the costs of
making the connectionassetout inthe filed schedule of rates.”

The utility must provide serviceto premises located within 200 meters of its supply line, but before supplying
that service, the utility “may require the owneroroccupierto give reasonable security forrepayment of the
costs of makingthe connectionassetout in the filed schedule of rates.” However, NHdoes not have a Bylaw or
schedule of rates that sets out that the utility can require security from the individual Strataowners. This
disputeisbetween NHand KLE, and NH had other options for recourse against KLE, through the courts or the
Commission. The Commission sees no grounds for NHto refuse service toindividuallotowners.

The Commission expectsthatinthe future, NHwill considerrecourse directly with the developer, asitisthe
party obligated to pay forthe upgrade, through the Commission orthe courts, rather thaninvolvingindividual
Strata owners.

*0 KLE Letterto BCUC, June 8,2012

® KLE emailto BCUC, July5, 2012

82 NH Letterto BCUC, February6, 2013

5 NH letterto BCUC, July11, 2012, Signed waiver attached
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