BRITISH COLUMBIA
UTILITIES COMMISSION

ORDER
NUMBER G-47-15

SIXTH FLOOR, 900 HOWE STREET, BOX 250
VANCOUVER, BC V6Z2N3 CANADA
website: http://www.bcuc.com

TELEPHONE: (604) 660-4700
BC TOLL FREE: 1-800-663-1385
FACSIMILE: (604) 660-1102

IN THE MATTER OF
the Utilities Commission Act, RSBC 1996, Chapter 473

and

Superior Propane
Status as Public Utility in British Columbia forthe Operation
of a Propane Distribution System at Seascapes Development Ltd.

BEFORE: L. A. O’Hara, Panel Chair/Commissioner
March 25, 2015

ORDER
WHEREAS:

A. On February 26, 2014 and March 25, 2014, the British Columbia Utilities Commission (Commission) received
complaints fromthe Property Manager of a 100-unit strata development property called Seascapes, located
at West Vancouver, British Columbia, and aresident of Seascapes, regarding propane services supplied by a
division of Superior Plus LP doing business underthe name Superior Propane (Superior);

B. OnlJuly10, 2014, followingareview of information provided by Superior, the complainants and interested
parties, the Commissionissued Order G-91-14 which ordered, among otherdirectives:

(i) The person, or the person’s lessee, trustee, receiver or liquidator, who owns or operates
Superior Propane at Seascapes Strata BCS 776 is operatingas a publicutility as defined by the
Utilities Commission Act...

(iv) Superior Propane must make application [sic] tothe Commission forits rates, includinga
proposal foran appropriate regulatory process to review this application, no later than 30 days
fromthis Order...;

C. OnSeptember4, 2014, Superiorfiled anapplication with the Commission for reconsideration of Order
G-91-14 pursuant to section 99 of the Utilities Commission Act (UCA) and a stay of proceedings pursuantto
section 77 of the UCA (Reconsideration Application);

D. OnJanuary 29, 2015, the Commissionissued Order G-11-15and ordered that the reconsideration be
granted and that Order G-91-14 be setaside as a result of the inadvertent non-disclosure to the parties of a
letter dated June 20, 2008 from the Ministry of Energy and Mines (Ministry);

w2



BRrITISH COLUMBIA
UTILITIES COMMISSION

ORDER
NUMBER G-47-15

2

On January 30, 2015, the Chairof the Commission appointed anew panel to conduct the review ofthe
status as publicutility forthe Superior Propane Distribution System at Seascapes Development Ltd (Exhibit
A-1);

On February 12, 2105, the Commission proposed that certain evidence inthe prior proceeding, listed in
Appendix A, should also be entered into this proceeding without any further process, invited submission
fromthe currentand any new parties on three questions, and provided a regulatory timetable i n Appendix B
(Exhibit A-2);

On February 17, 2015, the Ministry, on behalf of the Province of British Columbia, registered as an
intervener (Exhibit C-1);

On February 24, 2015, Superior raised concerns arising fromthe intervener status of the Ministry in this
proceedingandrequested that a process be setto considerwhetherltem 1 of Appendix A —the Ministry’s
June 20, 2008 lettertothe Chairof the Commission—should be accepted as evidence inthis proceeding
(ExhibitB-2) and questioned the jurisdiction of the Commission to continue these proceedingsinthe
absence of a new complaintbeingreceived;

By letterdated March 2, 2015 the Panel sought submissions from the parties regarding Superior Propane’s
concernoverthe intervenerstatus of the Ministryinthis proceeding;

Superior, the Ministry and Seascapes made submissions; and

The Commission has reviewed the submissions and determines that the process can now continue with the
Ministry remainingasanintervener.

NOW THEREFORE, for the Reasons attached to this Order, the British Columbia Utilities Commission orders as
follows:

1. The Ministry of Energy and Mines will remainasanintervener.

2. Thesuspension of the regulatory timetableis lifted.

3. Partiesarerequestedto make submissionsinaccordance with the Regulatory Timetable attached as

Appendix Aonthe following:

(a) Havingsetaside its previous orderdeterminingthat Superiorwasa “publicutility,” doesthe
Commission retain jurisdiction to continue with this proceedingin the absence of a new complaint
being made by Seascapes oranother party to the Commission?

(b) ShouldItem 1 of AppendixAto Exhibit A-2(the Ministry’s June 20, 2008 |letterto the Chairof the
Commission)be accepted as evidencein this proceeding?

4. The Commission will considerfurther process afterreceipt of the submissions.
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DATED at the City of Vancouver, inthe Province of British Columbia, this 25" March, 2015.

Attachments

Orders/G-47-15_Seascapes-Superior Status as a Public Utility

BY ORDER
Original signed by:

L. A. O’Hara
Panel Chair/ Commissioner
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Superior Propane
Status as Public utility in British Columbia for the Operation
of a Propane Distribution System at Seascapes Development Ltd.

REGULATORY TIMETABLE
’ ACTION DATE (2015)
Superiorsubmission Tuesday, March 31
Intervenersubmission Tuesday, April 7

Superiorreply submission Friday, April 10
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Superior Propane
Status as Public Utility in British Columbia for the Operation
of a Propane Distribution System at Seascapes Development Ltd.

REASONS FOR DECISION

By letterdated March 2, 2015 (Exhibit A-3) the Panel sought submissions from the parties regarding Superior
Propane’s (Superior) concern arising from the intervener status of the Ministry of Energy and Min es (Ministry) in
this proceeding. This concern was raised in Superior's letter of February 24, 2015 (ExhibitB-2). Submissions have
now beenreceived fromall parties.

By letterdated February 17, 2015 (Exhibit C1-1), the Ministry provided notice of its registration asanintervener
inthis proceeding. The letter, in part, states:

As required by the British Columbia Utilities Commission (the "Commission") the Ministry of
Energy and Mines (the "Ministry"), on behalf of the Province of British Columbia, hereby
registers with the Commission as an Intervenerin the referenced proceeding. As this proceeding
isdirectly related to the regulation of public utilities, itis of considerableinterest to the
Ministry.

The Ministry will monitorthe proceedingand may provide submissions as required.

Superior submits that the Commission’s New User’s Guide dated April 16, 2004 (Guide) requiresthat parties
interestedinaproceeding canregistereitherasan Interested Party oras an Intervener (Exhibit B-3). Superior
furthersubmits thatthose wishingto be Interveners are expected to advise the Commission of their “specific
interest” inthe proceedingand are expected to actively participatein the process. Those wishingto be
registered as Interested Parties are also expected to outline their “specificinterest” but are not expected to
actively participate inthe process.

Superior submits that the Ministry's registration letter (Exhibit C1-1) plainly suggests that the Ministry does not
intendto actively participate and therefore should not be registered oraccepted as an intervener. Further,
Superior questions the validity of the Ministry’s “specificinterest” in this proceeding. Superior submits that the
general supervision of public utilities lies with the Commission and not the Ministry. The Commission reports
annually to the Lieutenant Governorin Council, not the Ministry, and the Utilities Commission Act (UCA) makes
no reference to the Ministry atall. In addition, the UCAis not mentioned inthe comprehensive list of legislation
for whichthe Ministryisresponsible as posted on the Ministry’s website.

By letter dated March 6, 2015 (Exhibit C1-3), the Ministry submits thatit has already been granted intervener
statusas it registered by the time required by the Commission and its letter (Exhibit C1-1) was recorded as
“approved” onthe Commission's website. Further, there has been norequestfora reconsideration of the
decisiontoacceptthe Ministry as an intervener.

The Ministry also submits thatit has a specificinterestinthese proceedings. At page 2, the Ministry states:

..itiscommonly known that the Ministry oftenintervenesin Commission matters. To the
Ministry'srecollection, itsinterest, and its righttointervene, in those matters has not previously
been questioned, and at notime has the Commissionrefused an applicationforittointervene.
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As Mr. Barber indicatesin hisletter of February 17, the Ministry'sinterestin this matterrelates
toitsinterestinthe regulation of public utilities. | do not thinkit necessary forthe Ministry to
setout indetail itsinvolvementinthe development of energy policy having application to public
utilities. Thisis well known to the Commission and the energyindustry. | do note, however,s. 5
of the Ministry of Energy and Mines Act, a section assigned to both the Ministry and the
Ministry of Natural Gas Development, with respecttotheirrespectiveroles, which statesin part
that the "purpose and functions of the ministry are, underthe direction of the minister... to
prepare and develop comprehensive policies on energy ... in British Columbia, and to make
reports and recommendations for theirimplementation". A series of energy plans overthe years
has resulted from this power, the most recentin 2007 {http://www.energyplan.gov.bc.ca/}, all
of which had implications for publicutilities. The Ministry'sinterestinthe issue in this
proceedingis evidenced by the factthat it provided the government's position on the
application of the earlierversion of the Utilities Commission Act to the distribution of propane in
a grid systemin a lettertothe Commissionin 2008.

By letter dated March 6, 2015 (Exhibit C2-2), Seascapes states:

..itisSeascapes'understandingthatin spite of Superior's submissions to the contrary, the
Ministry is charged with oversight of the UCA and itis notuncommon forthe Minister of Energy
and Minesto putforward amendments to the Act as needed. Therefore, in ourview the
Ministry has a specificinterestinanissue related tointerpretation of the Act and should notbe
deniedtherighttointerveneinthis proceeding. Seascapes supports the involvement of the
Ministry inthese proceedings and believes it may provide greater clarity as to the intentand
purpose of the legislation and, in doing so, contribute to a better understanding of the issues.

Superior provided reply submissions to the Ministry by letter dated March 10, 2015 (Exhibit B-4). First, Superior
submits that there was no substantive decision or approval by the Commission of the Ministry’s registration as
an intervener. Superioralso submits thatitis now clear thatthe Ministry intends to actively participate.
However, Superiorstill seeks aruling onthe standing of the Ministry, eitheras an intervener orinterested party,
based upontheissue arising fromthe Ministry’s “specificinterest” in the proceeding and what role the Ministry
may be affordedifitis granted status.

The Guide published by the Commission, at page 6, provides as follows:

How do | register with the Commission as an Intervenor or Interested Party for a Public
Hearing?

You can registerby outliningin letterform yourspecificinterestin a particular proceeding, who
yourepresent,and whetheryouwanttoregisterasan Intervenororinterested Party. This
information can be sentto us by way of letter, fax, ore-mail in time to meet the deadlineset out
inthe Hearing Order.

e Intervenors: Personswho expectto participate in the review orpublichearing process
should registeras Intervenors with the Commission. Intervenors will receive copies of
the Application, all correspondence and filed documentation. Intervenors may be active or

in-active participantsinthe publichearing process who receive all the documentsin the
proceeding.
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¢ Interested Parties: Persons not expectingto actively participate should register with the
Commission as Interested Parties and will receive a copy of the Application’s Executive
Summary, all Ordersissued, as well as the Commission’s Decision.

First, the Panel will address the Commission’s practice regarding the registration of interveners. The Commission
does not have formal or documented rules of practice forinterventions. The only guidance provided is that
noted by Superiorwhenitreferencesthe Guide. However, the Commission has developed a practice thatit does
not initially screen applications forintervention. In that sense, Superioris correctin saying that the Commission
does notexercise asubstantive decision-making power by posting registrations forintervention on its website
so longas a party registers by the date set for intervention by the Commission. However, even where a party is
late in registering forintervention, the Commission typically allows the party tointervene onthe condition that
theintervenerrestrictsitself to matters that are still openforconsideration according to the regulatory
timetable.

Once a party has registered as anintervener, itisthe Commission's practice to allow other parties to challenge
whetheraparticularintervenershould continueto have standing to participate as an intervener. Although this
type of challenge isinfrequent, the Commission has developed the practice of seeking submissions from the
parties as to whetherthe disputed intervention should be allowed to continue. That practice was followed in
this case. The Commission has neverrequired a party to file areconsideration request when one party seeks to
challenge the intervention of another.

The Guide was published by the Commissiontoinform the publicabout how to participate in Commission
proceedings. The Guide requires a party wishing to participate in aproceedingto advise of whom the partyis
representing, the nature of the party’s specificinterestinthe proceeding, and whetherthe party wishesto
registeras an interested party orintervener by the deadlineset outinthe Hearing Order.

The distinctioninthe Guide between registrations forintervener orinterested party statusis based upon
whetherornot the party expects to actively participateinthe proceeding. The Guide does not require actual
active participation as a requirementforintervention. Thisis made clear where the Guide states: “Intervenors
may be active or in-active participantsin the publichearing process who receive all the documentsinthe
proceeding.” Interested parties, however, only receive copies of certain documents from the proceeding.

Superior has acknowledged thatitis now clearthat the Ministry inte nds to actively participate (Exhibit B-4).
Therefore, the only remainingissue is adetermination of whetherthe Ministry’s specificinterestin the
proceedingis sufficienttoallow itto continue itsintervention and in what manner. Once again the Commission
does not have formal or documented rules regarding whatis a sufficient “specificinterest.” In practice, the
Commission usually employs two broad tests when considering thisissue. A party generally only needs to meet
one of the two tests.

The firsttest iswhetherthe partyis affected by the outcome of the hearing. However, the Commission has
neverrequired a party to be directly affected as a condition of intervention. The second testis whetherthe
party can provide adifferent perspective tothe issues fromthose affected while also providing avaluable
contributiontothe proceedings.

The Panel finds that the Ministry has metthe second testand will remainasan intervener. Thereis noneedto
make a findingon whetherornotthe Ministryis affected asrequired underthe first test. However, the Panel
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notes the Guide does reference the factthat local governments are frequentintervenersin Commission
proceedings.

The Ministry has intervened in this proceeding on behalf of the Province of British Columbia. The Panel concurs
with the submissions of the Ministry from Exhibit C1-3as set out above. The Ministry can provide adifferent
perspective from both Seascapes and Superior on the mattersinissue particularly with respectto policy issues
to the extentthat they may come into consideration. The Panel expects that the Ministry can and will make a
valuable contribution to these proceedings asit has done in past Commission proceedings.

Finally, the Panel sees noreason at this time to restrict the involvement of the Ministry as an intervenerfrom
that normally enjoyed by all intervenersina Commission proceeding. The involvement of the intervenersin this
proceeding willbe dictated by the process rulings made by the Panel as this proceedingrunsits course.

Therefore, the Panel determines that the suspension of the regulatory timetable should be lifted. The Panel
requests submissions from the parties on some of the remaining processissues raised by Superiorinits letter of
February 24, 2015, namely:
1. Havingsetasideits previous orderdeterminingthat Superiorwas a “public utility,” does the Commission
retain jurisdiction to continue with this proceedingin the absence of a new complaint being made by
Seascapesoranother party to the Commission?

2. ShouldItem1 of AppendixAto Exhibit A-2, (the Ministry’s June 20, 2008 letterto the Chair of the
Commission)be accepted as evidencein this proceeding?

When providing submissions onthe firstissue, the parties may wish to consider the effect, if any, of:
a) the Commissionsettingaside the Orderonits ownvolition duringareconsideration process

rather thanthe Order beingsetaside on an appeal orjudicial review; and
b) section 82 of the UCA and subsection 11(1) of the Administrative Tribunals Act.

When providing submissions onthe secondissue, the parties may wish to considerthe effect, if any, of the
provisions of section 40 of the Administrative Tribunals Act.

The timetable forreceipt of the submissionsis attached as Appendix A to the orderaccompanyingthese reasons
for decision. After determining theseissues, the Panelwill seek further confirmation from the partiesasto
whetherfurtherevidenceneedsto be filed, the need forinformation requests if further evidence is allowed, and
any othernecessary process before the receipt of final submissions from the parties on the determination of
whetherSuperiorfalls within the definition of a “public utility” as set out in section 1 of the UCA.



