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ORDER NUMBER 
G-75-20 

 
IN THE MATTER OF 

the Utilities Commission Act, RSBC 1996, Chapter 473 
 

and 
 

City of Coquitlam  
Application for Reconsideration and Variance of Order G-80-19 in the matter of the FortisBC Energy Inc. 

Application for Use of Lands under Sections 32 and 33 of the Utilities Commission Act in the City of Coquitlam for 
the Lower Mainland Intermediate Pressure System Upgrade Projects 

 
BEFORE: 

R. I. Mason, Panel Chair 
W. M. Everett, QC, Commissioner 

 
on April 2, 2020 

 
ORDER 

WHEREAS: 
 
A. On May 16, 2019, pursuant to section 99 of the Utilities Commission Act (UCA), the City of Coquitlam (City) 

filed with the British Columbia Utilities Commission (BCUC) an application for Reconsideration and Variance 
of Order G-80-19 (Application);  

B. By Order G-80-19 and accompanying reasons for decision dated April 15, 2019, the BCUC issued its decision 
regarding FortisBC Energy Inc.’s (FEI) application for use of the City’s lands for the construction and 
operation of the Lower Mainland Intermediate Pressure System Upgrade Projects (LMIPSU Projects), 
including the disposition of the Nominal Pipe Size (NPS) 20 pipeline which FEI proposed to decommission 
(Original Proceeding). The BCUC ordered, among other things, the following:  

1. Pursuant to section 121 of the UCA, it is affirmed that FEI is authorized to abandon the 
decommissioned NPS 20 Pipeline in place; and  

2. Pursuant to section 32 of the UCA, upon request by the City in circumstances where it interferes 
with municipal infrastructure, the costs of removal of any portion of the decommissioned NPS 20 
Pipeline shall be shared equally between FEI and the City;  

C. In its Application, the City requests that the BCUC reconsider and vary Order G-80-19 on the grounds that 
the BCUC erred in law by:  

1. Finding that the BCUC had jurisdiction to authorize FEI, within the meaning of the term 
“authorization” as used in section 121 of the UCA, to abandon in place FEI’s decommissioned NPS 20 
pipes located in Como Lake Avenue; and  

2. Finding that section 32 of the UCA provides the BCUC with jurisdiction to specify the manner and 
terms under which the City may request FEI to remove any portion of the NPS 20 pipes abandoned 
in place; 
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D. Part V of the BCUC’s Rules of Practice and Procedure, which are attached to Order G-15-19, provide the 
Rules for the reconsideration process (Reconsideration Rules); 

E. By Order G-114-19 dated May 29, 2019, the BCUC established a public hearing process for the review of the 
Application; 

F. By June 13, 2019, the following parties registered as interveners: 

 British Columbia Hydro and Power Authority (BC Hydro); 

 Commercial Energy Consumers Association of British Columbia (CEC); and 

 FortisBC Energy Inc. (FEI); 

G. On October 16, 2019, the City filed its final argument with the BCUC, and BC Hydro, CEC and FEI filed final 
arguments on November 6, 2019. The City filed its reply argument on November 27, 2019; and 

H. The BCUC has reviewed the submissions before it in this proceeding and considers the following 
determinations are warranted. 

 
NOW THEREFORE the BCUC orders as follows: 
 
1. The City’s Reconsideration Application seeking that the BCUC rescind directive 1 of Order G-80-19 is 

dismissed. 

2. Parties are requested to make submissions on further process in accordance with the regulatory timetable 
attached as Appendix B to this order, on the following matters: 

1. Whether the BCUC’s determination on the cost allocation formula was made based on fair process; 
and  

2. If the BCUC determines that the evidentiary record should be re-opened with respect to the cost 
allocation formula:  

o What is the appropriate regulatory process, including proposed timelines; and 

o The nature and scope of any additional evidence to be filed, and why this evidence could not 

have been filed as part of the Original Proceeding.  

 
DATED at the City of Vancouver, in the Province of British Columbia, this                   2nd                day of April 2020. 
 
BY ORDER 
 
 
 
R. I. Mason 
Commissioner  
 
Attachment 
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1.0 Introduction 

On May 16, 2019, the City of Coquitlam (City) filed an application for Reconsideration and Variance of Order  
G-80-19 in the matter of the FortisBC Energy Inc.’s (FEI) Application for Use of Lands under Sections 32 and 33 of 
the Utilities Commission Act (UCA) in the City of Coquitlam for the Lower Mainland Intermediate Pressure 
System Upgrade (LMIPSU) Projects (Reconsideration Application) with the British Columbia Utilities Commission 
(BCUC). 
 
The City seeks an order that the BCUC rescind directives 1 and 2 of Order G-80-19 in their entirety. The City 
alleges the BCUC erred in law by finding that it had the jurisdiction to allow FEI to abandon in place its 
decommissioned gas pipeline which was being replaced by the Coquitlam portion of the LMIPSU Projects. The 
City further alleges that the BCUC erred in law by specifying a cost allocation formula which applies when the 
City requests FEI to remove any portion of the gas pipeline which has been abandoned in place.  
 
The issues for the Panel are whether the BCUC had the jurisdiction to allow FEI to abandon in place its 
decommissioned gas pipe, whether the BCUC had the jurisdiction to impose a cost allocation formula on the two 
parties in the event the City requests FEI to move abandoned gas pipe, and whether the cost allocation formula 
was decided in the absence of evidence and submissions.  

1.1 Background 

The LMIPSU Projects involve construction of a new Nominal Pipe Size (NPS) 30 Intermediate Pressure (IP) gas 
line (NPS 30 Pipeline), operating at 2,070 kilopascals, that starts at the Coquitlam Gate Station and proceeds in a 
westerly direction through the cities of Coquitlam, Burnaby and Vancouver and ends at the East 2nd Avenue 
Woodland Station in Vancouver. The NPS 30 Pipeline will replace the existing NPS 20 IP gas line (NPS 20 Pipeline) 
which, when decommissioned, FEI proposes to abandon in place. By Order C-11-15 dated October 16, 2015 and 
its accompanying decision, the BCUC granted a Certificate of Public Convenience and Necessity (2015 CPCN) for 
the LMIPSU Projects.  
 
The existing NPS 20 Pipeline was constructed in the municipality of Coquitlam pursuant to the grant of a 
Certificate of Public Convenience and Necessity (CPCN) by the Public Utilities Commission of British Columbia, 
which was approved by Order in Council on August 23, 1955.1 The construction of the existing NPS 20 Pipeline 
was also authorized by section 45(2) of the UCA, which provides that a public utility operating a public utility 
plant or system on September 11, 1980 is deemed to have received a CPCN, providing authorization to operate 
that plant or system. Section 46(8) of the UCA authorizes a public utility subject to the Act “to construct, 
maintain and operate the plant, system or extension authorized in the certificate or exemption.” 
 
On June 28, 2018, FEI applied to the BCUC for Use of Lands under Sections 32 and 33 of the UCA in the City of 
Coquitlam for the LMIPSU Projects (Original Application). The Original Application related to a disagreement 
between FEI and the City, whereby the City had indicated to FEI that it was withholding formal sign-off of 
engineering / alignment drawings for the LMIPSU Projects unless FEI agreed to the following conditions: 

 FEI must, at its own cost, remove approximately 380 metres of the abandoned NPS 20 Pipeline if the 
pipe ultimately conflicts with a planned City project that may proceed within three to five years, and 
patch the pavement to temporarily restore the road; and  

                                                           
1
 Exhibit B-1, FEI Use of Lands in the City of Coquitlam Proceeding, Appendix B, p. 2. 
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 FEI must agree to repave (including replacing lower layers of asphalt) the entire width of Como Lake 
Avenue for 5.5 kilometres after completion of the Project, and to provide security in the form of a letter 
of credit in the amount of $6 million for all the paving work.2 

Following a two-phase review process of the Original Application, by Order G-80-19 and accompanying reasons 
for decision dated April 15, 2019, the BCUC ordered as follows: 

1. Pursuant to section 121 of the UCA, it is affirmed that FEI is authorized to abandon the decommissioned 
NPS 20 Pipeline in place. 

2. Pursuant to section 32 of the UCA, upon request by the City in circumstances where it interferes with 
municipal infrastructure, the costs of removal of any portion of the decommissioned NPS 20 Pipeline 
shall be shared equally between FEI and the City.  

3. The City’s request that FEI should be required to repair and repave the whole 5.5-kilometre section on 
Como Lake Avenue curb to curb is denied. 

1.2 Approvals Sought 

In the Reconsideration Application, the City seeks reconsideration and variance of paragraphs 1 and 2 of Order 
G-80-19. The City is not seeking any reconsideration or variance of paragraph 3 of Order G-80-19.3 The City 
requests that the BCUC rescind paragraphs 1 and 2 of Order G-80-19 in their entirety.4 
 
The City submits that the grounds for reconsideration are that in making Order G-80-19, paragraphs 1 and 2, the 
BCUC erred in law by:  

1) Finding that the BCUC had jurisdiction to authorize FEI, within the meaning of the term “authorization” 
as used in section 121 of the UCA, to abandon in place FEI’s decommissioned NPS 20 pipes located in 
Como Lake Avenue; and  

2) Finding that section 32 of the UCA provides the BCUC with jurisdiction to specify the manner and terms 
under which the City may request FEI to remove any portion of the NPS 20 pipes abandoned in place. 

The City submits that the BCUC also erred by deciding, in the absence of evidence and submissions from the 
parties on the matter, that the costs of removal of any portion of the decommissioned FEI NPS 20 Pipeline shall 
be shared equally between FEI and the City.5 

1.3 Regulatory Framework 

The legislation being considered in this Reason for Decision is sections 32, 41, 45, 46 and 121 of the UCA, and 
section 2 of the Gas Utility Act (GUA), which are attached for convenience in Appendix C.  

1.4 Regulatory Process 

By Order G-114-19 dated May 29, 2019, the BCUC established a regulatory process for the review of the 
Reconsideration Application.  
 
By June 13, 2019, the following parties registered as interveners: 

                                                           
2
 FEI Use of Lands in the City of Coquitlam Proceeding, Exhibit B-1, pp. 1 – 3.  

3
 Exhibit B-1, p. 2. 

4
 Exhibit B-1, p. 13. 

5
 Exhibit B-1, pp. 4-5. 
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 British Columbia Hydro and Power Authority (BC Hydro); 

 Commercial Energy Consumers Association of British Columbia (CEC); and 

 FortisBC Energy Inc. (FEI). 

Following requests for submissions on process, the City and interveners submitted that they did not intend to 
file further evidence at that time. However, the City submitted that if the BCUC determines that section 32 of 
the UCA is applicable with respect to ordering a cost allocation methodology for the decommissioned pipeline, 
the BCUC should consider new evidence regarding the cost allocation methodology.6 By Order G-150-19 dated 
July 8, 2019, the BCUC updated the regulatory timetable to include one round of BCUC and intervener 
information requests (IR) to the City. The BCUC also adjourned the review of the potential need for new 
evidence regarding the cost allocation methodology for the removal of the decommissioned NPS 20 Pipeline, 
pending a determination on the BCUC’s jurisdiction under section 32 of the UCA. 
 
The BCUC and interveners declined to file IRs with the City. Subsequent to further submissions on process, the 
BCUC established a further regulatory timetable by Order G-234-19 dated September 27, 2019 to include the 
parties’ written arguments. On October 16, 2019, the City filed its final argument with the BCUC, and BC Hydro, 
CEC and FEI filed their final arguments on November 6, 2019. The City filed its reply argument on  
November 27, 2019.  

2.0 Did the BCUC have the jurisdiction to allow FEI to abandon in place the decommissioned NPS 

20 Pipeline? 

The BCUC first addressed abandonment of the NPS 20 Pipeline in the 2015 CPCN proceeding. In its decision 
accompanying Order C-11-15, the BCUC stated, “The Panel approves FEI's abandonment plans and 
discontinuance of CP [cathodic protection] as proposed for both the Coquitlam Gate and Fraser Gate IP 
Projects.”7 
 
The abandonment of the NPS 20 Pipeline was addressed again in the Original Application. FEI and the City were 
opposed in their submissions regarding the legal basis for FEI to abandon in place the decommissioned NPS 20 
Pipeline. That issue was addressed by the BCUC in Order G-80-19 and accompanying reasons for decision in the 
Original Application. 
 
In this Reconsideration Application, the City seeks that the BCUC rescind, in its entirety, directive 1 of  

Order G-80-198, which states: 

1. Pursuant to section 121 of the UCA, it is affirmed that FEI is authorized to abandon the 
decommissioned NPS 20 Pipeline in place. 

Position of the Parties 

The City argues that the BCUC erred in law by finding, “the BCUC had jurisdiction to authorize FEI and did 
authorize FEI, within the meaning of the term “authorization” as used in section 121 of the UCA, to abandon in 
place FEI’s decommissioned NPS 20 pipes located in Como Lake Avenue”9. 

                                                           
6
 Exhibit B-2, p. 2. 

7
 Order C-11-15 with Reasons for Decision, p. 24. 

8
 City Final Argument, p. 3. 

9
 City Final Argument, p. 3. 
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The City submits that, in Order G-80-19, the BCUC has characterized the BCUC’s Order C-11-15 allowing FEI to 
abandon in place the decommissioned NPS 20 Pipeline as being an “authorization” pursuant to section 121 of 
the UCA. Hence, the City concludes directive 1 of Order G-80-19 is based on a finding that the approval to 
abandon in place the decommissioned NPS 20 Pipeline is in law a CPCN issued under section 46 of the UCA.10  
 
The City argues the BCUC does not have jurisdiction to grant a CPCN under section 46 of the UCA for the 
“abandonment in place of permanently decommissioned equipment that is not used and useful for the utility.” 
In the City’s view, a CPCN is granted “to construct and operate a new public utility plant or system, or a new 
extension to an existing public utility plant or system.”11 The City adds that section 46 of the UCA allows a public 
utility to “construct, maintain and operate” the facilities authorized in the CPCN, but makes no reference to 
permanently decommissioning equipment.12  
 
Further, the City notes that FEI did not apply for a CPCN to decommission the NPS 20 Pipeline, and that while 
the CPCN granted by Order C-11-15 provided authorization to construct and operate the NPS 30 Pipeline, it did 
not “grant to FEI a CPCN to abandon in place its permanently decommissioned NPS 20 pipes in Como Lake 
Avenue.”13 
 
The City observes that while approval is required under section 41 of the UCA for a public utility to cease 
operation of facilities, such approval is not permission to abandon the equipment in place, and neither is such 
permission an “authorization” within the meaning of section 121 of the UCA.14  
 
Since the BCUC did not issue FEI with a CPCN to decommission in place its NPS 20 Pipeline, the City argues that 
FEI has no “authorization” for such decommissioning, as the term is used in section 121 of the UCA, and thus the 
BCUC finding underpinning directive 1 of Order G-80-19 was an error of law.15 
 
The City submits it is the landowner and primary regulator of all uses of Como Lake Avenue.16 Even if the BCUC 
had had the jurisdiction to grant a CPCN for the decommissioning of the NPS 20 Pipeline and had granted such a 
CPCN, the City argues that this would not have granted FEI the necessary property rights to abandon the NPS 20 
Pipeline in Como Lake Avenue.17 The City cites section 2(3)(a) of the GUA which lists certain activities prescribed 
for gas utilities operating in municipalities,18 section 2(3)(b) which prescribes certain ancillary powers of the gas 
utility,19 and section 2(3)(c)(i) which prescribes ancillary property usage rights subject to conditions agreed by 
the municipality. The City observes that the GUA does not refer to decommissioning pipes in its list of prescribed 
activities for gas utilities, and therefore the statutory scheme does not confer on FEI rights, without the City's 
agreement, to abandon permanently decommissioned pipes in City lands.20  
 
FEI argues the BCUC has a “broad public interest mandate, a central component of which is to set rates that are 
just and reasonable.” The powers of the BCUC under the UCA cover the entire lifespan of utility assets from 

                                                           
10

 City Final Argument, p. 6. 
11

 Ibid., p. 7, emphasis added. 
12

 Ibid., p. 8. 
13

 Ibid., p. 8-9. 
14

 Ibid., p. 8. 
15

 Ibid., p. 10. 
16

 Ibid., p. 12. 
17

 Ibid., p. 10. 
18

 “produce, generate, store, mix, transmit, distribute, deliver, furnish, sell, and take delivery of gas” 
19

 “construct, develop, renew, alter, repair, maintain, operate and use property for any of those purposes specified in s. 
2(3)(a)”. 
20

 City Final Argument, pp. 10-11. 
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construction and operation to decommissioning, abandonment or removal. In each case, the BCUC has powers 
to impose terms and conditions on utilities consistent with the BCUC’s mandate of setting just and reasonable 
rates. Since utilities incur costs to decommission assets as well as to construct, operate and maintain them, FEI 
argues that decommissioning costs directly affect rates charged to utility customers.21 
 
FEI observes the BCUC has considered rate and other implications of decommissioning assets in other 
contexts.22 In FEI’s 2012-2013 Revenue Requirement Application,23 the BCUC accepted the utility’s proposed 
method of forecasting decommissioning costs and directed the utility to make every effort to reduce the cost of 
removal or abandonment of assets upon retirement.  
 
FEI argues the BCUC did not purport to grant a CPCN for the abandonment of the NPS 20 Pipeline, as alleged by 
the City. Rather, the decommissioning and abandonment in place of the NPS 20 Pipeline was directed by the 
BCUC as a term of the 2015 CPCN for the NPS 30 Pipeline. 24 The BCUC has powers under section 45(9) of the 
UCA to impose terms on a CPCN.25  
 
Further, FEI argues the 2015 CPCN and the 1955 CPCN are both “authorizations” in the sense of the term in 
section 121 of the UCA, and thus section 121 was correctly invoked by the BCUC in directive 1 of Order  
G-80-19.26  
 
FEI disagrees that the City has property rights over Como Lake Avenue that supersede the BCUC’s authority. FEI 
argues that the authorization for the NPS 20 Pipeline granted by the 1955 CPCN continued after the pipeline was 
decommissioned.27 Since section 121 of the UCA makes the Community Charter subordinate to the UCA, any 
property rights the City has over Como Lake Avenue are superseded by powers conferred on the BCUC or CPCNs 
granted by the BCUC to utilities under section 46 of the UCA.28  
 
BC Hydro argues that the BCUC has jurisdiction under the UCA to order equipment to be decommissioned in 
place. In BC Hydro’s view, once a public utility plant or system is constructed, it remains in place subject to an 
order by the BCUC. Sections 45 and 46 of the UCA are concerned with construction and operation of a public 
utility plant or system and section 41 addresses cessation of operations of a plant or system. BC Hydro argues 
that these sections must be “interpreted broadly so the BCUC has the necessary power to regulate all aspects of 
the utility plant life cycle to protect the public interest.” 29 BC Hydro goes on to say that the BCUC’s approval 
pursuant to sections 45 and 46 of the UCA to permit FEI to abandon in place the decommissioned NPS 20 
Pipeline, based on minimizing cost and environmental and social impacts, is consistent with the object and 
scheme of the UCA.30 
 
BC Hydro adds that subsection 46(3) of the UCA gives the BCUC the power to attach terms to a CPCN, including 
terms related to its duration, and subsection 45(9) allows the BCUC to impose conditions about “construction, 

                                                           
21

 FEI Final Argument, p. 11-12. 
22

 Ibid., p. 13. 
23

 FortisBC Energy Utilities comprised of FortisBC Energy Inc., FortisBC Energy Inc. Fort Nelson Service Area, FortisBC Energy 
(Whistler) Inc., FortisBC Energy (Vancouver Island) Inc. 2012 and 2013 Revenue Requirements and Natural Gas Rates 
Application. 
24

 FEI Final Argument, pp. 29-30. 
25

 Ibid., p. 32. 
26

 Ibid., pp. 29, 30, 36. 
27

 Ibid., p. 30. 
28

 Ibid., p. 36. 
29

 BC Hydro Final Argument, p. 6. 
30

 Ibid., pp. 10-11. 
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equipment, maintenance, rates or service.” BC Hydro submits that these two subsections of the UCA give the 
BCUC the power to impose conditions or terms regarding decommissioning utility plant if, in the BCUC’s 
judgement, such conditions or terms are required by the public convenience or necessity. 31 
 
BC Hydro argues that the BCUC may impose conditions ordering equipment be decommissioned in place to 
“avoid adverse economic, environmental and social impacts.” 32 This interpretation is consistent with the BCUC’s 
principal function under the UCA, namely the “determination of rates and protecting the integrity and 
dependability of the supply system.”33  
 
BC Hydro adds that, even if the BCUC finds it did not have jurisdiction under sections 45 and 46 of the UCA to 
order that equipment be decommissioned in place, the BCUC has that jurisdiction by necessary implication.34 
Citing the Supreme Court of Canada (SCC) ATCO35 decision, BC Hydro argues that not being able to order public 
utility equipment be decommissioned in place would restrict the BCUC’s ability to regulate rates and utility 
plant.36  
 
The CEC submits that the City has “fundamentally mischaracterized the approval and authorization at issue.”37 
The CEC argues the question is not whether the abandonment approval was in and of itself a CPCN 
authorization, but rather whether the abandonment in place was “within the proper legislative powers 
authorized as a term or condition of the CPCN granted in Order C-11-15.”38 
 
The CEC argues that the CPCN granted by the BCUC by Order C-11-15 “reasonably and correctly dealt with all 
issues related to the new project, including the necessity to deal with the decommissioned pipes.” The CEC 
observes that sections 46(3) and 45(9) of the UCA give the BCUC the power to attach terms and conditions to a 
CPCN authorization as the public convenience or necessity may require. The interpretation of the UCA by 
necessary implication requires the BCUC to have the power to oversee or approve the costs associated with 
removal or abandonment, in order to protect the interests of public utilities and ratepayers. 39 
 
The CEC further argues that the BCUC’s interpretation of section 121 of the UCA was correct, and that the 
“authorizations” as the term is used in section 121 were identified by the BCUC in Order G-80-19. Thus, in the 
CEC’s view, the BCUC was correct to invoke section 121 of the UCA to ensure that Order G-80-19 had primacy 
over anything that could be done under the Community Charter or the Local Government Act, and that the BCUC 
consider the broader, province-wide perspective.40  
 
In reply, the City states that its final argument “fully addresses all of the issues arising” from its Reconsideration 
Application. The City submits that all interveners are suggesting the powers of the BCUC be broadened as a 
“necessary implication” of “certain objectives of the UCA.” The City adds that, in its view, the meaning of the 

                                                           
31

 BC Hydro Final Argument, p. 6. 
32

 Ibid., p. 7. 
33

 Ibid., p. 7. 
34

 Ibid., p. 9. 
35

 ATCO at para 50, quoting Bell Canada v. Canada (Canadian Radio-Television and Telecommunications Commission), 1989 
CanLII 67 (SCC), [1989] 1 SCR 1722 at 1756. 
36

 BC Hydro Final Argument, p. 10. 
37

 CEC Final Argument, p. 4. 
38

 Ibid., p. 4. 
39

 Ibid., pp. 4-5. 
40

 Ibid., pp. 5, 7. 
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UCA and GUA is plain, and that there is no basis to imply that the legislature intended to confer different powers 
on the BCUC.41 
 
The City also argues that interveners’ arguments about the BCUC’s core mandate are not applicable to the issues 
in this proceeding. In the City’s view, this dispute is about property rights. It argues that nothing in CPCNs 
granted under sections 46(3) or 45(2) of the UCA confers property rights on FEI. Rather, the City argues that 
section 2(3)(c)(i) of the GUA and the 1957 Operating Agreement provide FEI “certain property rights to occupy 
lands owned and controlled by the City for the purposes specified therein.”42 
 
The City states that the statutory scheme set out in sections 2(3)(b) and 2(3)(c)(i) of the GUA does not confer on 
FEI rights, without the City’s agreement, to abandon in City lands permanently decommissioned pipe, and such 
rights cannot be inferred. The City asserts that FEI’s arguments “do not have due regard to the provisions of the 
GUA that are fundamental to the statutory scheme.” 43 The City asserts that the currently-operating NPS 20 
Pipeline is permitted to occupy space on Como Lake Avenue pursuant to the GUA and the 1957 Operating 
Agreement, and not pursuant to any CPCN granted to FEI by the BCUC or deemed to have been received by 
FEI.44  
 

Panel Determination 

The Panel will consider the following issues in determining whether the BCUC has jurisdiction to approve the 
abandonment in place of the decommissioned NPS 20 Pipeline: 

 Whether FEI was properly authorized to construct, maintain and operate the NPS 20 Pipeline; 

 Whether the BCUC properly authorized FEI to decommission the NPS 20 Pipeline;  

 Whether the BCUC’s jurisdiction over the NPS 20 Pipeline continued after it was decommissioned;  

 Whether the BCUC had jurisdiction to authorize that the decommissioned NPS 20 Pipeline be 
abandoned in place;  

 Whether the BCUC’s reference in Order G-80-19 to section 121 of the UCA implies that the BCUC 
believed section 121 ascribes powers to the BCUC to authorize the abandonment in place of the NPS 20 
Pipeline; and 

 Whether the BCUC properly invoked section 121 of the UCA to determine that the City had no powers to 
supersede or impair FEI’s approval to abandon the decommissioned NPS 20 Pipeline in place.  

The Panel finds FEI was properly authorized to construct and operate the NPS 20 Pipeline.  

On July 29, 1955, the Public Utilities Commission (now the BCUC), issued a CPCN (1955 CPCN) to the British 

Columbia Electric Company Limited (now FEI) for “the supply of natural gas in the Lower Mainland area of British 

Columbia.”45 The Lower Mainland was defined in the 1955 CPCN to include the District of Coquitlam (now the 

City). The 1955 CPCN was approved by Order in Council 2133 on August 25, 1955. By necessary implication, 

granting a CPCN for “the supply of natural gas in the Lower Mainland” means that FEI was authorized under the 

UCA to install the NPS 20 Pipeline.  

                                                           
41

 City Reply Argument, p. 3. 
42

 Ibid., p. 4. 
43

 Ibid., p. 7. 
44

 Ibid., p. 9. 
45

 1955 CPCN and OIC 2133_1955 filed as appendix D to this Reason for Decision, 
(http://www.bclaws.ca/civix/document/id/oic/arc_oic/2133_1955).  

http://www.bclaws.ca/civix/document/id/oic/arc_oic/2133_1955
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Section 2(2) of the GUA states: 

A gas utility to which a certificate of public convenience and necessity is granted after April 14, 
1954 under the Utilities Commission Act or the legislation that preceded it is authorized and 
empowered, subject to the Utilities Commission Act, to carry on its business as a gas utility in 
the municipality or rural area mentioned in the certificate. (emphasis added) 

The 1955 CPCN was issued after April 14, 1954 and included the City in its geographical reach. On a plain 

reading, section 2(2) of the GUA provides that FEI is authorized and empowered “subject to the UCA” to carry on 

its business as a gas utility in the City.  

 

The City submits that FEI is not permitted to occupy space on Como Lake Avenue pursuant to a CPCN, but 

rather, submits FEI’s permission to occupy the space is pursuant to the GUA and the 1957 Operating 

Agreement.46 The Panel disagrees. The Panel considers that the GUA and the UCA must be viewed together and 

in their entire context. FEI is permitted to occupy space on Como Lake Avenue pursuant to both the 1955 CPCN 

and the GUA. The 1955 CPCN, by necessary implication, authorized the construction and operation of the NPS 

20 Pipeline as part of FEI's gas system. The GUA authorized FEI to “carry on its business as a gas utility.” There is 

no conflict between the provisions of the UCA and GUA in this regard. Section 2(2) of the GUA authorizes FEI to 

carry on business in the City as a gas utility, and sections 45 and 46 of the UCA empower the BCUC to authorize 

FEI to construct or operate its public utility plant or system.  

 

The Panel finds the BCUC properly authorized FEI to decommission the NPS 20 Pipeline. 

 
In its Order C-11-15, the BCUC authorized FEI to replace the aging and unsafe NPS 20 Pipeline with the new and 

larger NPS 30 Pipeline. Order C-11-15 specifically states that FEI was applying to “upgrade and replace an 

existing NPS 20 IP pipeline.”47 The BCUC found that the replacement was justified48 and approved FEI’s plans to 

decommission the NPS 20 Pipeline.49 In the result, the 2015 CPCN simultaneously authorized FEI to build the 

larger NPS 30 Pipeline and to decommission the NPS 20 Pipeline it was replacing. 

 

The Panel views that sections 45 and 46 of the UCA provide the BCUC with express powers to authorize the 

decommissioning of public utility assets. Even if these powers are not expressly provided in the UCA, the Panel 

considers that the BCUC has these powers by necessary implication.  

 

Sections 45 and 46 of the UCA, which taken together govern the substance and process for the issuance of 

CPCNs, provide the BCUC with the powers and mechanism to grant such CPCNs. In particular, section 46(3) of 

the UCA empowers the BCUC to impose terms on a CPCN, including conditions about the CPCN’s duration, “as, 

in its judgment, the public convenience or necessity may require.” In issuing the 2015 CPCN, the BCUC imposed 

as a term that the NPS 20 Pipeline would be decommissioned. Such a term was expressly within its authority to 

impose under section 46(3) of the UCA. 

 

Alternatively, if sections 45 and 46 of the UCA do not provide the BCUC with express power to approve the 

decommissioning of the NPS 20 Pipeline, the Panel considers that the power to do so arises under the UCA by 

                                                           
46

 City Reply Argument, p. 9. 
47

 Order C-11-15, Recital B (a). 
48

 Ibid., pp.8, 69. 
49

 Ibid., pp. 24, 70. 
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necessary implication. The SCC in the ATCO decision has established that administrative tribunals such as the 

BCUC have powers ascribed to them by the doctrine of necessary implication. As the SCC stated in ATCO: 

The powers of any administrative tribunal must of course be stated in its enabling statute but 
they may also exist by necessary implication from the wording of the act, its structure and its 
purpose. Although courts must refrain from unduly broadening the powers of such regulatory 
authorities through judicial law-making, they must also avoid sterilizing these powers through 
overly technical interpretations of enabling statutes.50 

In the Panel’s view, reading sections 45 and 46 in the context of the object and scheme of the UCA, it is 

reasonable to interpret that those sections, by necessary implication, provide the BCUC with the power to 

authorize the decommissioning of an asset, such as the NPS 20 Pipeline, that is part of a utility’s plant or system. 

Public utilities must seek the permission of the BCUC under section 41 of the UCA to approve the cessation of all 

or part of an operation for which a CPCN is necessary. It is a necessary implication, therefore, that the BCUC has 

the power to grant such permission. Since sections 45 and 46 of the UCA empower the BCUC to issue and 

amend the CPCNs which underly the operations referred to in section 41, the Panel is satisfied that those 

sections also empower the BCUC to authorize the decommissioning of assets whose construction and operation 

were approved under prior CPCNs. To interpret sections 45 and 46 otherwise would, in the Panel’s view, lead to 

an absurd and unintended result that public utilities would be required under section 41 to apply for permission 

to cease all or part of an operation, but the BCUC would have no power to authorize the public utilities to 

decommission the assets on which the operation relied. 

 

That said, the Panel observes that the decommissioning of the NPS 20 Pipeline was neither requested nor 

approved under section 41 of the UCA. Section 41 of the UCA obliges public utilities to seek the permission of 

the BCUC prior to ceasing part or all of an operation for which a CPCN is necessary. In the 2015 CPCN, the BCUC 

approved changes to FEI’s gas system, but the replacement of the NPS 20 Pipeline by the new and larger NPS 30 

Pipeline did not cause any part of FEI’s operation to cease. Rather, the pipeline replacement ensured that the 

current level of operation could be safely sustained, and potentially expanded.  

 

For these reasons, the Panel considers that the BCUC has properly authorized the decommissioning of the NPS 

20 Pipeline expressly under sections 45 and 46 of the UCA or by necessary implication.  

 

Further, the Panel finds that nothing in the GUA impairs the jurisdiction of the BCUC to approve the 

decommissioning of the NPS 20 Pipeline. Section 2(3) of the GUA contains a list of activities in which a gas utility 

may engage (Gas Activities) and the Panel agrees that the Gas Activities do not specifically reference 

decommissioning. However, section 2(3) of the GUA specifically states that the Gas Activities do not limit the 

more general section 2(2), which allows a gas utility “to carry on its business as a gas utility” once the utility is 

granted a CPCN under the UCA. The Panel considers that decommissioning gas pipe is part of carrying on 

business as a gas utility, and hence such decommissioning is not excluded from the permitted scope of a gas 

utility merely by virtue of not being specifically listed in the Gas Activities. Rather, it is included in the permitted 

scope of a gas utility by virtue of section 2(2) of the GUA. 
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The Panel finds that the BCUC’s jurisdiction over the NPS 20 Pipeline continues after it was decommissioned. 

The Panel accepts that neither the UCA nor the GUA specifically mention decommissioned equipment or 

abandonment. Equally, however, neither the UCA nor the GUA state explicitly when the BCUC’s jurisdiction over 

public utility assets ceases. In the Panel’s view, to conclude that the BCUC’s jurisdiction over public utility assets 

ends when they are decommissioned is too narrow an interpretation of the BCUC’s powers.  

 

The SCC in the oft-quoted decision in Rizzo states on the subject of statutory interpretation: “the words of an 

Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the 

scheme of the Act, the object of the Act, and the intention of Parliament.” (emphasis added) 51 In this instance, 

the Panel must consider the scheme and object of the UCA in its entire context, and in a manner that is 

harmonious with the GUA.  

 

In the ATCO decision, the SCC considered a case under the public utility legislation in Alberta, and concluded that 

the main functions of a public utilities regulator are “rate setting” and “protecting the integrity and 

dependability of the supply system.” 52 The Panel considers these functions set out the “object” of the UCA, to 

use the SCC’s term in Rizzo.  

 

In the District of Surrey decision53, the SCC made it clear that “The whole tenor of the Act [PUC now UCA] shows 

clearly that the safeguarding of the interests of the public, both as to the identity of those who should be 

permitted to operate public utilities and to the manner in which they operate, was a duty vested in the 

Commission.”  

 

Considering both the ATCO and District of Surrey decisions together, the Panel views the primary role of the 

BCUC to be rate setting and protecting the supply system in a manner which safeguards the public interest 

(together the Core Mandate). 

 

The UCA gives the BCUC broad powers over public utility assets because the costs of public utility assets are 

recovered in rates and because public utility assets are essential for the integrity and dependability of the supply 

system. Sections 45 and 46 of the UCA empower the BCUC to decide whether to issue a CPCN authorizing a 

public utility to invest in its plant or system, based on the economic impact on ratepayers and on other matters 

of public interest. The BCUC may also impose conditions on a CPCN, including conditions about its duration. The 

BCUC’s powers over public utility assets also explicitly continue beyond the initial issuance of a CPCN, as 

evidenced for example by section 32 of the UCA, which deals with ongoing operating agreements. These powers 

are central to the Core Mandate of the BCUC and are part of the “scheme of the Act”, in the sense of the term 

used by the SCC in Rizzo. 

 

Turning to the matter at hand, the Panel must determine whether the BCUC’s jurisdiction over the NPS 20 

Pipeline ended when the approval was given for it to be decommissioned. If the BCUC’s jurisdiction had ended 

when the NPS 20 Pipeline was decommissioned, the BCUC would not have been able to impose conditions on 

the decommissioned pipe which might serve the public interest. The BCUC would not have been able to 

                                                           
51

 Rizzo & Rizzo Shoes Ltd. (Re), 1998 CanLII 837 at para 21 (SCC), quoting Elmer Driedger, Construction of Statutes (2nd ed. 
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determine whether the public interest was best served by removing the decommissioned pipe from the ground, 

whether the ratepayers’ economic interests were best served by abandoning the pipe in place, or whether 

environmental interests were served by directing FEI to treat and fill sections of the abandoned pipe.  

 

The Panel’s view is that the aforementioned considerations are all fairly encompassed within the BCUC’s Core 

Mandate, namely rate setting and protecting the supply system in a manner which safeguards the public 

interest. The BCUC has jurisdiction over FEI’s decommissioned assets to ensure its gas is supplied at just and 

reasonable rates because there are significant differences in the cost of different methods of decommissioning 

assets. The BCUC also has the jurisdiction to ensure that FEI serves the public interest in the manner in which its 

assets are decommissioned, for example in how the abandoning of assets in place might affect the environment 

or a municipality’s operations. Further, there is nothing in the UCA to expressly state that the BCUC’s jurisdiction 

over public utility assets ends when they are decommissioned.  

 

Even if sections 45 and 46 of the UCA were read not to encompass these powers expressly, the Panel agrees 

with BC Hydro’s submission that the BCUC has these powers by necessary implication. The Panel does not 

consider the ongoing regulation of decommissioned public utility assets for the purposes of rate setting and 

maintaining the integrity of the supply system to be “unduly broadening the powers” of the BCUC. To the 

contrary, the Panel considers these powers to be an integral part of the BCUC’s Core Mandate to regulate public 

utility assets. 

 

The City states that the GUA does not confer on FEI rights, without the City’s agreement, to permanently 

abandon decommissioned pipe in City lands. The Panel agrees that the GUA does not expressly confer these 

rights, but considers the City’s reading of the GUA is too narrow and is not harmonious with the UCA. 

 

Section 2(3) of the GUA contains a list of permitted Gas Activities. The wording “a gas utility authorized under 

either of those subsections may do one or all of the following” (emphasis added) in section 2(3) indicates the 

permissive nature of the list. However, section 2(3) also explicitly states that the list of Gas Activities does not 

limit section 2(2), which permits FEI to “carry on its business as a gas utility” in the City. The list of Gas Activities 

is therefore not an exhaustive list of the activities permitted under section 2(2). As such, the Panel disagrees 

with the City’s assertion that the absence of decommissioning assets from the list of Gas Activities means that 

decommissioning is not permitted under the GUA.  

 

Further, the Panel notes that gas utilities are subject to the UCA by virtue of section 2(1) of the GUA, and as 

described above the Panel considers that the UCA provides the BCUC with the powers to authorize the 

decommissioning of public utility assets. In the Panel’s view, therefore, there is nothing in the GUA which 

impairs the jurisdiction of the BCUC to regulate the NPS 20 Pipeline after decommissioning.  

 

For these reasons, the Panel finds that the BCUC retains continuing jurisdiction over the NPS 20 Pipeline after 

the pipeline was decommissioned.  

 

The Panel finds the BCUC had the jurisdiction to authorize that the decommissioned NPS 20 Pipeline be 

abandoned in place. 

 

As the Panel has established above, the BCUC properly authorized FEI to decommission the NPS 20 Pipeline and 

retained jurisdiction over the NPS 20 Pipeline after it was decommissioned. Therefore, the BCUC was 

empowered under section 46(3) of the UCA to add conditions to any CPCN which provided authorization 
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relevant to the NPS 20 Pipeline as long as such conditions were within the BCUC’s Core Mandate. Alternatively, 

the BCUC had the jurisdiction by virtue of the doctrine of necessary implication, for the reasons previously 

stated, to authorize the abandonment of the NPS 20 Pipeline in place. 

 

When considering any request for a CPCN to modify or extend an existing gas system, the BCUC may reasonably 

consider the effects on the entire gas system before determining whether the requested modification or 

extension is in the public interest. It is therefore necessary and appropriate that the BCUC should be able to 

attach terms to a CPCN which relate to other parts of the integrated gas system which are affected by the CPCN.  

 

The 2015 CPCN provided FEI with authorization to replace the NPS 20 Pipeline with the NPS 30 Pipeline. This 

replacement was an incremental change to the gas supply system which FEI already had authorization to 

operate pursuant to the 1955 CPCN. Once the 2015 CPCN was granted, FEI had authorization to operate its 

entire gas supply system, which now includes the NPS 30 Pipeline.  

 

In its reasons for decision in both C-11-15 and G-80-19, the BCUC considered both economic and non-economic 

factors related to the decommissioning of the NPS 20 Pipeline. The BCUC noted FEI’s estimate that removal of 

the decommissioned NPS 20 Pipeline would cost about $75 million, compared to the estimate of $3.1 million to 

abandon the Pipeline in place.54 If the City were right in its submissions that decommissioned pipeline cannot be 

abandoned in place, it would result in the entire cost of removing such pipeline being borne by the utility and 

therefore its ratepayers. The BCUC also considered non-economic factors in its decision stating it was satisfied 

with FEI’s plans “to minimize environmental and social impacts” and noted that no interveners raised concerns 

about the abandonment55 (the City, which had been consulted by FEI prior to C-11-15, chose not to participate 

in the proceeding56). Further, in G-80-19, the BCUC re-examined the economic and social issues with respect to 

abandonment57 and affirmed the approval provided by C-11-15 to abandon in place.  

 

The Panel is satisfied that the BCUC had appropriate jurisdiction to authorize the NPS 20 Pipeline to be 

abandoned in place, and appropriately considered the relevant matters within the BCUC’s Core Mandate in 

reaching that decision. The Panel therefore rejects the City’s submission that the BCUC does not have the 

jurisdiction to approve the abandonment in place of the decommissioned NPS 20 Pipeline. The BCUC does 

indeed have such jurisdiction, and as the Panel explains below, section 121 of the UCA ensures that nothing in 

the Community Charter or the Local Government Act gives the City the ability to supersede or impair these 

powers. 

 

The Panel finds that the BCUC’s reference to section 121 of the UCA in directive 1 of G-80-19 does not imply 

that the BCUC believed section 121 ascribes powers to the BCUC to authorize the abandonment in place of the 

NPS 20 Pipeline.  

 

Directive 1 of G-80-19 did not provide FEI the original approval to abandon in place the decommissioned NPS 20 

Pipeline. Rather, this directive merely affirmed the pre-existing approval that had been provided to FEI as a term 

of the 2015 CPCN. In the reasons attached to G-80-19,58 the BCUC explains that the BCUC “in its 2015 CPCN 
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decision [Order C-11-15], clearly approved FEI’s plans to abandon in place the decommissioned NPS 20 

Pipeline.” The BCUC was well aware that approval for abandonment in place had already been provided in  

C-11-15 and did not need to be provided anew in Order G-80-19. Further, in the reasons attached to G-80-19,59 

the BCUC explains that it is relying on section 121 of the UCA solely because that section precludes the City from 

exercising any purported powers under the Community Charter or the Local Government Act to require that the 

NPS 20 Pipeline be removed. The BCUC did not cite section 121 of the UCA to authorize the abandonment in 

place of the decommissioned NPS 20 Pipeline, but to demonstrate that the City did not have powers under the 

Community Charter, or under common law, to usurp the powers of the BCUC to approve the abandonment in 

place.  

 
The Panel finds the BCUC properly invoked section 121 of the UCA to determine that the City had no powers 
to supersede or impair FEI’s approval to abandon in place the decommissioned NPS 20 Pipeline. 
 
The City has characterized the approval to discontinue operation of the NPS 20 Pipeline as a “CPCN under 

section 46 of the UCA for abandonment in place of permanently decommissioned equipment.”60 The Panel 

disagrees. The BCUC’s direction in C-11-15 allowing FEI to abandon the decommissioned NPS 20 Pipeline in place 

added a term to FEI’s authorization for the construction and operation of the NPS 30 Pipeline. The approval for 

abandonment in place of the decommissioned NPS 20 Pipeline was not in and of itself a new or separate CPCN.  

 

Section 121 (1) (a) of the UCA states that nothing in or done under the Community Charter or the Local 

Government Act “supersedes or impairs a power conferred on the commission or an authorization granted to a 

public utility.” This offers two alternatives for when section 121 of the UCA is applicable, and while meeting one 

alternative is sufficient, in this circumstance both are applicable.  

 

The power to make orders under sections 45 and 46 of the UCA are powers conferred on the BCUC, and the 

term regarding abandonment was added to the 2015 CPCN pursuant to section 46(3) of the UCA. Therefore, by 

the first alternative offered by section 121(1)(a) of the UCA, the addition of the abandonment term cannot be 

superseded or impaired by anything in or done under the Community Charter or the Local Government Act.  

 

Additionally, the 2015 CPCN is an “authorization” in the sense used in section 121 of the UCA. The 2015 CPCN 

meets the test in section 121(2) as it is a CPCN issued under section 46 of the UCA. Therefore, in the second 

alternative offered by section 121(1)(a), the term which C-11-15 added to the 2015 CPCN to allow abandonment 

in place cannot be superseded or impaired by anything in or done under the Community Charter or the Local 

Government Act. 

 

For these reasons, the Panel finds that the BCUC properly determined that section 121 of the UCA should be 

invoked in Order G-80-19.  

Conclusion 

For the above reasons, the Panel finds that the BCUC did not err in law and dismisses the City’s 
Reconsideration Application seeking that the BCUC rescind directive 1 of Order G-80-19. 
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3.0 Did the BCUC have the jurisdiction to impose a cost allocation formula on the parties? 

Having concluded that the BCUC had the jurisdiction to allow FEI to abandon in place decommissioned NPS 20 
Pipeline, the Panel must also examine its jurisdiction under section 32 of the UCA.  
 
The City also seeks in its Reconsideration Application an order that the BCUC rescind directive 2 of Order  
G-80-19, which states: 

2. Pursuant to section 32 of the UCA, upon request by the City in circumstances where it 
interferes with municipal infrastructure, the costs of removal of any portion of the 
decommissioned NPS 20 Pipeline shall be shared equally between FEI and the City. 61 

Position of the Parties 

The City argues that section 32 of the UCA does not apply to the circumstances where FEI cannot come to an 
agreement with the City with regards to FEI’s plan to abandon in place the decommissioned NPS 20 Pipeline in 
Como Lake Avenue.62 The City states that FEI is not seeking to “place” the NPS 20 Pipeline in Como Lake Avenue. 
Further, the City notes that section 32(1)(a) refers to “distribution equipment”, which term is defined in  
section 1 of the UCA to include equipment “used to supply service to the utility customers.”63 Once the NPS 20 
Pipeline is decommissioned, the City argues that it will no longer be “distribution equipment” as defined in the 
UCA. Therefore, the City submits that section 32 is not applicable. 
 
FEI disputes the City’s “strained reading” of section 32, arguing instead that section 32 of the UCA applies to 
public utility assets throughout their lifecycle, including decommissioning and abandonment. FEI explains that 
section 32(1)(a) does not cease to apply to assets once they have been placed, but rather continues to apply 
after they have been placed. The right granted by the CPCN is to leave public utility assets in the ground, not 
merely to place them. Thus, FEI argues that section 32 of the UCA is applicable to disputes that arise once such 
assets are in use, not merely until they are placed in the ground and FEI notes that section 32 has been used by 
the BCUC on many occasions in such circumstances.64  
 
FEI also disputes the City’s position that distribution equipment ceases to be distribution equipment once it has 
been decommissioned. In FEI’s view, the purpose of sections 32, 33 and 36 of the UCA is to “ensure that a utility 
is not held to ransom by municipalities in which it operates,” and to empower the BCUC to resolve disputes 
between utilities and municipalities with regard to the interests of ratepayers and the public interest. Since 
decommissioned public utility assets may give rise to disputes between utilities and municipalities, the BCUC is 
charged with resolving these disputes with regards to the cost to ratepayers and the public interest, which 
includes the interests of municipalities and districts. 65  
 
BC Hydro also argues that the City’s interpretation of section 32 of the UCA is too narrow, and that this section 
applies to decommissioned public utility assets.66 BC Hydro views that subsection 32(1) of the UCA describes the 
conditions that must be met for the BCUC to have jurisdiction under section 32, but that the BCUC does not then 
lose that jurisdiction once the applicable public utility assets are installed or if they cease to be in service. 
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Rather, BC Hydro’s view is that the BCUC retains jurisdiction over the public utility assets as long as they are on 
the municipal lands on which they were constructed.67  
 
BC Hydro adds that its interpretation of section 32 of the UCA is consistent with its view of the object and 
scheme of the UCA, including the legal test applied by the BCUC when exercising its jurisdiction under  
section 32 – safeguarding the public interest.68  
 
The CEC submits that each of the tests set out in section 32(1) of the UCA concerning the applicability of section 
32 in these circumstances have been met. The CEC’s view is that FEI had a “right to enter” to “place its 
distribution equipment” pursuant to the 1955 CPCN, and that the abandonment of decommissioned NPS 20 
Pipeline is “a continuation of the permitted use in prior CPCNs.” Further, the CEC notes that the existence and 
terms of the Reconsideration Application indicate it is apparent that FEI and the City cannot come to an 
agreement with respect to use of City lands.69 
 
The CEC observes that the purpose of section 32 of the UCA is to protect ratepayer interests in the event of a 
dispute between utilities and municipalities. The CEC submits this goes to the core of the BCUC’s role as 
regulator of public utilities, as noted by the BCUC in Order G-80-19. 70 
 
In reply, the City states it relies on the grammatical and ordinary sense of the word place, “to lay down” and 
thus does not rely on “interpretive gymnastics” as suggested by FEI.71 Since the NPS 20 Pipeline is not being 
placed, the City repeats its submission that section 32 of the UCA does not apply.  
 
Further, the City reiterates its position that the NPS 20 Pipeline is not permitted to occupy space in Como Lake 
Avenue “pursuant to any CPCN granted to FEI by the BCUC pursuant to section 46 of the UCA” or deemed to 
have been received by FEI. Rather, the City submits that the NPS 20 Pipeline occupies space in Como Lake 
Avenue pursuant to the 1957 Operating Agreement.72  
 

Panel Determination 

The Panel has already determined that the BCUC’s jurisdiction over the NPS 20 Pipeline did not cease when the 
pipeline was decommissioned. The issue for the Panel now is whether the BCUC had the jurisdiction under 
section 32 of the UCA to impose a cost allocation formula on FEI and the City with respect to the removal of any 
portion of the decommissioned and abandoned NPS 20 Pipeline.  
 
The Panel finds that section 32 of the UCA applies in these circumstances and that the BCUC had the 
jurisdiction in Order G-80-19 to impose a cost allocation formula on FEI and the City with respect to the 
removal of the decommissioned and abandoned NPS 20 Pipeline.  
 
Section 32(1) of the UCA, provides that section 32 applies when a public utility: 

(a) has the right to enter a municipality to place its distribution equipment on, along, across, 
over or under a public street, lane, square, park, public place, bridge, viaduct, subway or 
watercourse, and 

                                                           
67

 Ibid., pp. 12-13. 
68

 BC Hydro Final Argument, p. 13. 
69

 CEC Final Argument, p. 8-9. 
70

 Ibid., p. 9. 
71

 City Reply Argument, p. 9. 
72

 Ibid., p. 10. 



 
APPENDIX A 

to Order G-75-20 
 

 18 of 19 

(b) cannot come to an agreement with the municipality on the use of the street or other place 
or on the terms of the use. 

In the Panel’s view, the test set out in section 32(1)(a) is clearly met because FEI has the right to use City lands 
pursuant to the 1955 CPCN and the GUA. The 1955 CPCN permitted FEI to construct and operate its natural gas 
system, including the NPS 20 Pipeline, in the Greater Vancouver area, including the City. Section 2(2) of the GUA 
permits FEI to carry on its business as a gas utility because it has been granted a CPCN under the UCA (the 1955 
CPCN). 
 
The Panel disagrees with the City that section 32(1)(a) ceases to apply once the NPS 20 Pipeline was placed or 
laid down. The placing or laying down of any specific length of pipe, such as the NPS 20 Pipeline, does not 
extinguish FEI’s right to place or lay down pipe in the City. The test in section 32(1)(a) was met when the 1955 
CPCN was granted, and the rights granted under the 1955 CPCN continue to exist until the BCUC determines 
otherwise.  
 
The Panel also disagrees with the City’s view that distribution equipment ceases to be distribution equipment 
when it is decommissioned. The Panel does not dispute the City’s assertion that the decommissioned NPS 20 
Pipeline will never again be used to distribute gas. However, this is not the point. The BCUC’s jurisdiction over 
FEI’s public utility assets continues after those assets are decommissioned, in order that the BCUC may fulfil its 
Core Mandate and discharge the object and scheme of the UCA.  
 
The Panel also considers that the test set out in section 32(1)(b) is met because FEI and the City cannot come to 
an agreement with respect to the use of Como Lake Avenue for the abandonment of the decommissioned NPS 
20 Pipeline. This is clearly evidenced in the existence and nature of the proceedings for the Original Application 
and resultant Reconsideration Application, wherein FEI and the City disagree on the terms under which the 
decommissioned NPS 20 Pipeline may be removed from under Como Lake Avenue, and specifically how the 
costs of such a removal should be allocated between the parties.  
 
Since both tests set out in section 32(1) of the UCA are met, the Panel finds that section 32(2) applies in these 
circumstances, and that the BCUC was therefore empowered to “specify the manner and terms of the use” of 
Como Lake Avenue by specifying a cost allocation formula for the removal of decommissioned NPS 20 Pipeline. 
 
For the above reasons, the Panel finds that the BCUC did not err in law with respect to its jurisdiction under 
section 32 of the UCA. 

4.0 Was the cost allocation formula imposed on the parties in the absence of evidence and 

submissions? 

In addition to the two errors of law by the BCUC alleged by the City, the City also alleges in its Reconsideration 
Application that the BCUC erred by deciding, in the absence of evidence and submissions from the parties on the 
matter (Procedural Issues), that the costs of removing any portion of the decommissioned NPS 20 Pipeline shall 
be shared equally between FEI and the City73. 
 
In Order G-150-19 the BCUC issued the following directive: 
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2. The potential need for new evidence regarding the cost allocation methodology for the 
removal of the decommissioned NPS 20 Pipeline is adjourned, pending a determination on the 
BCUC’s jurisdiction under section 32 of the UCA, as outlined in the Application. 

Panel Determination 

Notwithstanding that some of the parties commented on the Procedural Issues in argument, the Panel considers 

the matter has been adjourned since Order G-150-19 was issued. 

 

In this decision, the Panel has determined that the BCUC did have the jurisdiction to impose a cost allocation 

formula on FEI and the City with respect to the removal of any portion of the abandoned NPS 20 Pipeline. 

Therefore, the Panel is now ready to advance this aspect of the proceeding and resolve the Procedural Issues 

alleged in the City’s Reconsideration Application.  

 

The Panel requests submissions from parties on the following matters, pursuant to the regulatory timetable 

outlined in Appendix B: 

1. Whether the BCUC’s determination on the cost allocation formula was made based on fair process; 
and  

2. If the BCUC determines that the evidentiary record should be re-opened with respect to the cost 
allocation formula:  

o What is the appropriate regulatory process, including proposed timelines; and 

o The nature and scope of any additional evidence to be filed, and why this evidence could not have 
been filed as part of the Original Proceeding. 
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City of Coquitlam  
Application for Reconsideration and Variance of Order G-80-19 in the matter of the FortisBC Energy 

Inc. Application for Use of Lands under Sections 32 and 33 of the Utilities Commission Act in the City of 
Coquitlam for the Lower Mainland Intermediate Pressure System Upgrade Projects 

 
REGULATORY TIMETABLE 

 
 

Action Date (2020) 

City submission on 
Procedural Issues 

Thursday, April 23 

Intervener submissions on 
Procedural Issues 

Thursday, April 30 

City reply submission Thursday, May 7 

Further process To be determined 
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LEGISLATIVE FRAMEWORK 
 

Utilities Commission Act 

In the Reconsideration Application, the City submits that the BCUC has erred with respect to its jurisdiction 
under sections 32 and 121 of the UCA. These sections of the UCA are outlined in full below. 
 
Use of municipal thoroughfares 
 
32    (1) This section applies if a public utility 

(a) has the right to enter a municipality to place its distribution equipment on, along, across, over or 
under a public street, lane, square, park, public place, bridge, viaduct, subway or watercourse, 
and 

(b) cannot come to an agreement with the municipality on the use of the street or other place or on 
the terms of the use. 

 
(2) On application and after any inquiry it considers advisable, the commission may, by order, allow the 
use of the street or other place by the public utility for that purpose and specify the manner and terms 
of use. 

 
Relationship with Local Government Act 
 
121    (1) Nothing in or done under the Community Charter or the Local Government Act 

(a) supersedes or impairs a power conferred on the commission or an authorization granted to a 
public utility, or 

(b) relieves a person of an obligation imposed under this Act or the Gas Utility Act. 

 
(2) In this section, "authorization" means 

(a) a certificate of public convenience and necessity issued under section 46, 

(b) an exemption from the application of section 45 granted, with the advance approval of the 
minister responsible for the administration of the Hydro and Power Authority Act, by the 
commission under section 88, and 

(c) an exemption from section 45 granted under section 22, only if the public utility meets the 
conditions prescribed by the Lieutenant Governor in Council. 

 
(3) For the purposes of subsection (2) (c), the Lieutenant Governor in Council may prescribe different 
conditions for different public utilities or categories of public utilities. 

 
Submissions of the parties also examine the applicability of section 41 and certain subsections of sections 45 and 
46 of the UCA with respect to the abandonment of the NPS 20 Pipeline and the relevance to sections 32 and 121 
of the UCA. These sections are outlined below: 

 41 - A public utility that has been granted a certificate of public convenience and necessity or a 
franchise, or that has been deemed to have been granted a certificate of public convenience and 
necessity, and has begun any operation for which the certificate or franchise is necessary, or in respect 
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of which the certificate is deemed to have been granted, must not cease the operation or a part of it 
without first obtaining the permission of the commission. 

 45(2) - For the purposes of subsection (1), a public utility that is operating a public utility plant or system 
on September 11, 1980 is deemed to have received a certificate of public convenience and necessity, 
authorizing it 

(a) to operate the plant or system, and 

(b) subject to subsection (5), to construct and operate extensions to the plant or system. 

 45(7) - Except as otherwise provided, a privilege, concession or franchise granted to a public utility by a 
municipality or other public authority after September 11, 1980 is not valid unless approved by the 
commission. 

 45(8) - The commission must not give its approval unless it determines that the privilege, concession or 
franchise proposed is necessary for the public convenience and properly conserves the public interest. 

 45(9) - In giving its approval, the commission 

(a) must grant a certificate of public convenience and necessity, and 

(b) may impose conditions about 

(i) the duration and termination of the privilege, concession or franchise, or 

(ii) construction, equipment, maintenance, rates or service, 

as the public convenience and interest reasonably require. 

 46(3) - Subject to subsections (3.1) to (3.3), the commission may, by order, issue or refuse to issue the 
certificate, or may issue a certificate of public convenience and necessity for the construction or 
operation of a part only of the proposed facility, line, plant, system or extension, or for the partial 
exercise only of a right or privilege, and may attach to the exercise of the right or privilege granted by 
the certificate, terms, including conditions about the duration of the right or privilege under this Act as, 
in its judgment, the public convenience or necessity may require. 

 

Gas Utility Act 

Section 2 of the Gas Utility Act (GUA) sets out the authority and powers of gas utilities: 

(1) A gas utility that on April 14, 1954 was carrying on business as a gas utility in a municipality 
or rural area is authorized and empowered, subject to the Utilities Commission Act, to carry on 
its business as a gas utility in the municipality or rural area. 

(2) A gas utility to which a certificate of public convenience and necessity is granted after April 
14, 1954 under the Utilities Commission Act or the legislation that preceded it is authorized and 
empowered, subject to the Utilities Commission Act, to carry on its business as a gas utility in 
the municipality or rural area mentioned in the certificate. 

(3) Without limiting subsection (1) or (2), a gas utility authorized under either of those 
subsections may do one or all of the following: 

(a) produce, generate, store, mix, transmit, distribute, deliver, furnish, sell and take 
delivery of gas; 
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(b) construct, develop, renew, alter, repair, maintain, operate and use property for any 
of those purposes; 

(c) place, construct, renew, alter, repair, maintain, operate and use its pipes and other 
equipment and appliances for mixing, transmitting, distributing, delivering, furnishing 
and taking delivery of gas on, along, across, over or under any public street, lane, 
square, park, public place, bridge, viaduct, subway or watercourse 

(i) in a municipality, on the conditions that the gas utility and the municipality 
agree to, 

(ii) in a rural area that is not treaty lands, on the conditions that the minister 
charged with the administration of the Transportation Act approves, or 

(iii) in treaty lands, as applicable under the final agreement, 

(A) on the conditions the treaty first nation and gas utility agree to, 

(B) on notice to the treaty first nation, or 

(C) if, on receiving notice under clause (B), a work plan is required by 
the treaty first nation, as set out in a work plan approved by the treaty 
first nation. 
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1955 CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY and  
ORDER IN COUNCIL 2133_1955 
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