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IN THE SUPREME COURT OF THE NORTHWEST TERRITORIES
BETWEEN:
KARINE GIGNAC
Plaintiff/Respondent
-and-

DAVID HORNIBROOK
Defendant/Applicant

MEMORANDUM OF JUDGMENT

INTRODUCTION AND OVERVIEW

The Defendant, David Hornibrook (“the Defendant”) seeks an award of costs on a solicitor-and-client basis as the successful party on his application to set aside a noting in default, and to permit him to file a defence and counterclaim in litigation instituted by the Plaintiff, Karine Gignac (“the Plaintiff”). This application was heard on August 14, 2024, at Yellowknife, Northwest Territories. During oral argument, counsel for the Plaintiff (Respondent on this application) consented to the setting aside of the Noting in Default and withdrew her opposition to the Defendant filing a defence and counterclaim.
The parties made extensive oral submissions on the issue of costs. At the conclusion of the hearing, I reserved my decision. These are my reasons for decision.
FACTS

The background to this matter is complex. Given the Defendant’s request for solicitor-client costs, it is necessary to set out the history of these proceedings in some detail.
On June 25, 2021, the Plaintiff filed a Statement of Claim in the Supreme Court of the NWT alleging sexual battery by the Defendant. The alleged sexual battery consists of several sexual acts occurring between October 2018, and October 2020. The Plaintiff seeks general and punitive, and/or aggravated damages, as well as post-judgment interest and costs.
The Defendant was served with the Statement of Claim on December 21, 2023. Prior to service, the Plaintiff obtained ex parte orders on June 24, 2022, December 12, 2022, and June 29, 2023, extending the time for service. The June 29, 2023, order gave the Plaintiff until December 25, 2023, to effect service.
The Defendant had previously been charged with four counts of sexual assault and one count of assault relating to the events alleged in the Statement of Claim. A replacement indictment was subsequently filed alleged two counts of sexual assault and one count of assault. Following the resolution of a series of pre-trial applications, the Crown filed a stay of proceedings on October 11, 2023. 
Counsel for the Defendant, previously obtained a Restricted Appearance Certificate (“RAC”) to represent the Defendant in relation to the criminal. He is a non-resident lawyer practising periodically in the Northwest Territories. Although the certificate itself is not before the Court, Exhibit “A” to the Affidavit of Anna Wiebe, a student employed by Defendant’s counsel, is a notice from the Law Society dated November 17, 2023, advising that his Restricted Appearance Certificate had expired on October 14, 2023.
On January 4, 2024, Defendant’s counsel sent an email to the Plaintiff’s Yellowknife-based counsel, advising that he “anticipate[d]” being retained by the Defendant to represent him on this matter”. He continued: “[G]iven that we’re just coming out of the holiday season, I seek your indulgence for some time to allow me to perfect my retainer, reinstate my RAC, and file a Statement of Defence.”
Plaintiff’s counsel responded on January 8, 2024, stating in part:
I have received instructions to grant an extension for the Defendant to file and serve the Statement of Defence to January 31, 2024, or if you have not received your Restricted Appearance Certificate by that date, then three business days after you receive your RAC for this matter from the Law Society of the Northwest Territories (emphasis added).
On January 21, 2024, Plaintiff’s counsel emailed Defendant’s counsel to inquire about the status of his RAC application, noting that the Law Society’s process “can take a while to be processed”. The following day, Defendant’s counsel provided further information that the Law Society’s computer system had been experiencing issues, creating additional delays. Defendant’s counsel also related that the Law Society “indicates that I need to ‘reapply’, and that I need to provide certificates of standing/insurance by February 22 (because they had issues with computer and notices were not being sent out to advise of reapplication deadlines.”
 On February 7, 2024, Plaintiff’s counsel sent a further email to Defendant’s counsel stating: 
Thank you for the update on your reapplication for a RAC.
My client has instructed me to advise that the Statement of Defence should be filed and served by the end of business on February 29, 2024, after which time we will note your client in default and apply for default judgment.
No explanation was provided for the selection of February 29th 2024. It appears, however, that the date coincided with the week following the Law Society’s February 22nd deadline for supporting materials. 

Defendant’s counsel responded on February 28, 2024, requesting “another couple weeks indulgence” on the basis that “I don’t have my RAC yet and if Mr. Hornibrook has to file as a self-rep, it’s just going to cause additional headaches for everyone.” Plaintiff’s counsel responded the following day, stating:
My client is not happy with this request. She has been very patient, as it has been over two months since your client was served with the Statement of Claim. She appreciates that there may be delays in getting your RAC, but there are other options available in the meantime. In particular, Mr. Hornibrook could retain a local agent to file the Statement of Defence.
Plaintiff’s counsel then asked if an unfiled Statement of Defence could be sent to him that day, stating: 
I will not take issue with you not having a RAC. If you could send me the unfiled Statement of Defence and undertake to file it once you have your RAC, I believe that would be a reasonable solution. Please let me know right away, because I have instructions to note your client in default” (emphasis added).
On March 1, 2024, Defendant’s counsel provided an unfiled Statement of Defence and Counterclaim to Plaintiff’s counsel in which the Defendant vigorously denied the allegations of sexual battery and maintained that he at no time touched the Plaintiff, either sexually or otherwise, without her consent. The Defendant also denied that the Plaintiff suffered any personal injuries related to the parties’ sexual encounters and, as such, denied entitlement to damages. In addition, by way of Counterclaim, the Defendant sought damages from the Plaintiff for abuse of process, alleging she fabricated similar allegations of sexual assault to the RCMP on March 16, 2021, which led to criminal charges ultimately stayed by the Crown on October 11, 2023. 
On the same date, Plaintiff’s counsel sent an email to Defendant’s counsel acknowledging receipt of the unfiled pleadings.
On March 27, 2024, Plaintiff’s counsel sent a further email to Defendant’s counsel inquiring about the status of the filing of the Statement of Defence and Counterclaim. When he did not receive a response within approximately one week, he sent a direction to the Court on April 4, 2024, to note Mr. Hornibrook in default for failing to file a Statement of Defence or appearance. On the same date, Plaintiff’s counsel sent a letter to Defendant’s counsel enclosing a copy of the Noting in Default and providing his rationale for taking this step.
 Following receipt of Plaintiff’s counsel’s April 4th correspondence, counsel exchanged a series of emails on April 24, 2024. Defendant’s counsel wrote: “[C]an we please talk about this? The Law Society required me to re-apply and not simply renew.” He further explained that he did not have an RAC for the civil matter, had attempted to renew his existing RAC for the criminal matter, but the Law Society required him to file a new application. At the same time, he also noted that Mr. Hornibrook could file the Statement of Defence himself. Plaintiff’s counsel responded:
My client is not able to take any further steps in the action until the Statement of Defence and Counterclaim is filed. It’s been three months you’ve known that you’ll have to apply for a RAC. The LSNT advises it takes two weeks to process a RAC application. The Law Society of Ontario says it takes 10 business days to process a Certificate of Standing. I’m not sure why you haven’t got a RAC by now. As I explained in the letter, my client has been very patient, but the case needs to move forward(…)

Plaintiff’s counsel’s April 4th letter provides a detailed explanation for his decision to note the Applicant in default. In particular, he stated his belief that Defendant’s counsel “actually had a RAC for this matter up until March 15, 2024, which means you could have filed the Statement of Defence and Counterclaim this whole time.”
While communication between counsel was taking place, there was simultaneous communication between Defendant’s counsel and the various law societies with which he was associated. After being advised by the Law Society sometime prior to January 22, 2024, that he was required to reapply for an RAC, Defendant’s counsel began gathering the necessary materials for his new RAC application. He contacted the law societies of Ontario, Saskatchewan and Alberta to obtain certificates of standing. On February 27, 2024, the Law Society of Upper Canada acknowledged receipt of his request for a certificate of standing, which was sent to him on March 4, 2024. On February 29, 2024, the Law Society of Saskatchewan confirmed that it had completed processing his certificate of standing. 
These parallel dealings with the law societies gave rise to further developments in early March. On March 1, 2024, Defendant’s counsel’s legal assistant advised him by email that the Law Society’s portal issues had been resolved and that he was once again able to access the website. The email also confirmed that the Law Society had received his certificates of standing from Saskatchewan and Alberta, while the certificate from Ontario was pending. His legal assistant also relayed to him that the Law Society had extended the deadline for the completion of the application to March 15, 2024.
The exhibits to Ms. Weibe’s affidavit also include a series of emails between Liz Jackson, the Membership Coordinator for the Law Society, and Defendant’s counsel dated March 6, 15 and 18, April 10th, 28th, and 29, 2024. These emails further document Defendant’s counsel’s efforts to comply with the application requirements. 
On March 18, 2024, Defendant’s counsel was again advised that a new RAC would be required for the civil proceedings. The record indicates that he had attempted, unsuccessfully, to explain the similarities between the criminal and civil matters shortly before receiving this notice. The reason for the apparent repetition of the requirement to reapply—first communicated before January 22 and then reiterated on March 18—remains unclear on the record.
During this same period, Plaintiff’s counsel served as a member of the Law Society’s Executive. On March 6, 2024, he exchanged several emails with Jessica Copple, the Law Society’s Executive Director, regarding Defendant’s counsel’s RAC:
Plaintiff’s counsel:	Has Chris Murphy submitted an application for a RAC? 

Ms. Copple: 		I have a [Defendant’s counsel’s name] on record with an Active RAC.

Plaintiff’s counsel:	For a matter called Katrine Gignac v David Hornibrook?

Ms. Copple:		Yup. His RAC expires on March 15, 2024, unless it is renewed prior to that date.

Plaintiff’s counsel	But I don’t remember approving his RAC for this case.

Ms. Copple:		You didn’t! It was initially approved by the Executive in 2012, and it has been renewed (renewals don’t require Executive approval.)

Plaintiff’s counsel:	He would have had one for R v David Hornibrook (a criminal case) back in 2021. But this is a civil case. What is the court file number on it?

Ms. Copple:		Yes, that is the original file for the RAC in 2021, the problem might be the ambiguity of the RAC “all related actions and proceedings” and that it can be interpreted differently depending on who is looking at it. We approve RACs as one case=one RAC. Is this a matter that is due to be in court? I just looked through the dockets and I don’t see it. Since you brought this forward, we can ensure that we have confirmation of the file for the renewal if he does not renew the current RAC. This is tricky as I can’t disclose who is in the application process, but you would know if there was a new RAC for someone since you were appointed to the Executive(…)

Plaintiff’s counsel:	I suppose it is a related proceeding, so that’s not an issue. I just wanted to make sure the RAC covers the civil case. Does it expire in one week or one year?

Ms. Copple:		March 15, 2024. Liz just touched base with him and copied me inquiring about a renewal. If a member was going to apply for an RAC for two court files, unless it was CLOSELY RELATED, I would still ask for a second RAC.  Again, totally up to interpretation. Myself and Glen Tait could be looking at the same request and give different answers. As we are developing the new Rules, I want to develop a clear policy for RAC’s for issues like this [Emphasis in original].

Following the email exchange between Plaintiff’s counsel and Ms. Copple, additional communication occurred between Defendant’s counsel and Liz Jackson, Membership Coordinator for the Law Society, on March 6, 15, and 18, and April 10, 28, and 29, 2024. These emails document Defendant’s counsel’s ongoing efforts to complete his RAC application. 
THE POSITION OF THE PARTIES

In her filed written submissions, the Plaintiff sought solicitor-and-client costs, asserting that she was forced to incur unnecessary legal expenses due to the actions of the Defendant. However, given her withdrawal of opposition to the Defendant’s applications at this hearing, she now concedes that the Defendant is entitled to party-and-party costs, while strongly resisting the claim for solicitor-and-client costs.
The Defendant seeks solicitor-client costs on the basis that the Plaintiff noted him in default without prior warning, and despite earlier representations that this would not occur if he provided an unfiled copy of his pleadings. He also relies on the shifting deadlines and inconsistent positions from the outset – beginning with the initial January 31, 2024 deadline tied to his receipt of a RAC – to support his contention that the actions of the Plaintiff constitute “sharp practice” warranting solicitor-client costs.
THE LAW

The Rules pertaining to costs in the NWT are set out in Part 50 of The Rules of Court of the Supreme Court of the Northwest Territories. Costs are defined in s. 641, while the awarding of costs is addressed in s. 643:
643.(1) Notwithstanding anything else in this Part, the Court has discretion as to awarding the costs of the parties, including third parties, to an action or a proceeding, the amount of costs and the party by whom or the fund or estate out of which the costs are to be paid, and the Court may:
Award a gross sum in lieu of, or in addition to, any taxed costs;
Allow costs to be taxed to one or more parties on one scale and to another or other parties on the same or another scale; or
Direct whether or not any costs are to be set off.
(2) Where no order of costs is made in an action or proceeding the costs follow the event.

(3) Costs may be dealt with at any stage of any action or proceeding before the entry of judgment.

644. In a proper case, the Court may order a solicitor who has acted for a party to an action or a proceeding to pay any of the costs of the action or proceeding.

I would also refer to Rule 93:
93(1) A defendant must deliver his or her appearance or statement of defence within the following periods of time commencing the day after the day on which the defendant is served with the statement of claim:

a) Where the defendant is served within the jurisdiction, 25 days(…)
In The Commissioner of the Northwest Territories v 923115 NWT Limited et al., 2019 NWTSC 13, Shaner J. (as she then was), provided a clear summary of the legal framework related to costs in the NWT. At para. 31-34, she explained:
[31]   The legal framework is well-known. Costs are discretionary. They are typically awarded on a “party-and-party” scale, which provides partial indemnity in accordance with the tariff set out in Schedule “A” of the Rules of the Supreme Court of the Northwest Territories. Schedule “A” is divided into five columns, each representing costs for steps taken in the suit in relation to the value of the suit or the amount claimed in damages.
[32]   Recognizing that strict adherence to the tariff may not provide a just result, the Court may, in its discretion, award “enhanced” party-and-party costs. Enhanced party-and-party costs can be calculated in a variety of ways, such as using a multiplier of one of the columns in Schedule “A” or calculating costs on the basis of a column that corresponds to a higher amount than what is claimed or awarded in the suit. (For example, Fullowka v Royal Oak Ventures Inc., 2008 NWTCA 9). In determining whether enhanced costs are justified, the Court may take a number of factors into account, including: the complexity of the suit; the amount of the costs recoverable under the tariff compared to the actual costs incurred; the conduct of the other party or parties; and the importance of the issues raised for both litigants and the broader community. WCB v Mercer et al; and Mercer v WCB 2012 NWTSC 78 (CanLII), at para 11; 5142 NWT Ltd et al v Town of Hay River et al, 2008 NWTCA 31 (CanLII), at para 6; Union of Northern Workers v Carriere (No. 2), 2013 NWTSC 27 (CanLII), at para. 17.
[33]   Costs may also be awarded on a “solicitor-and-client basis, which is based largely on what counsel actually charged the client to complete various steps in the litigation. Barring contractual or legislative provisions allowing for costs on this scale, they are not awarded unless “there has been reprehensible, scandalous or outrageous conduct on the part of one of the parties”. Young v Young, 1993 CanLII 34 (SCC), [1993] 4 SCR 3 (at 134).
[34]  An award of solicitor-and-client costs does not necessarily provide a full indemnity. Costs on this scale may be reduced through taxation and must be reasonable, having regard to a number of factors, including the nature and urgency of the proceedings, the skill and labour required, the general conduct of the proceedings and other relevant factors. (Citations omitted.)
Shaner J. awarded solicitor-and-client costs in that instance, rejecting the Defendants’ submission that full-indemnity costs were warranted. She held (at para 73) that:
[73]   (…) The Plaintiff’s conduct does not amount to the type of deliberate misconduct that requires this highly punitive response from the Court. There was no deliberate attempt to mislead the Court, Mr. Holubec or his counsel. The allegations the Plaintiff made against Mr. Holubec and his firm, while ultimately without merit, were not outrageous, made in bad faith or designed to cause harm to these defendants.

In awarding solicitor-and-client costs, the Court characterized the Plaintiff’s conduct as “reprehensible and an abuse of the Court’s process” (at para 74).
This approach to the awarding of solicitor-client costs finds support in several other decisions of this Court, including: Metis Nation Local 66 and Metis Nation Local 64 v North Slave Metis Alliance, 1999 NWTSC 23; Mackenzie-Luxton v Mackenzie-Luxton, 2014 NWTSC 65; and Yellowknife (City) v Foliot, 2002 NWTSC 1. 
ANALYSIS

I am satisfied that this is a proper case to award solicitor-and-client to the Defendant. The conduct of the Plaintiff’s counsel fell below the standard expected of a barrister and solicitor and was inconsistent with the duty of fairness and candour that should guide interactions between counsel. In my view, this conduct amounted to “sharp practice” and the kind of conduct that Canadian courts have consistently recognized as warranting enhanced costs. 
There was no urgency requiring the Defendant to file his Statement of Defence within the timeframe set out in the Rules. In this jurisdiction, counsel routinely grant reasonable extensions. After having delayed service of the Statement of Claim for 18 months, requiring three court-ordered extensions, it was inconsistent – and somewhat disingenuous – for the Plaintiff to insist on strict compliance with the filing deadlines, particularly in the absence of any explanation as to why urgency had suddenly arisen. 
This was not a case of unresponsive or evasive counsel. Defendant’s counsel remained in regular communication with Plaintiff’s counsel from December 21, 2023, when the Statement of Claim was served, through at least April 24, 2024, the date of the last relevant emails. The timing and responsiveness of Defendant’s counsel’s communications were reasonable and above reproach.
Counsel for the Plaintiff provided conflicting information regarding the extensions for the filing of the Statement of Defence. In his January 8, 2024, communication, he granted an extension to January 31, 2024, but added that if the Defendant’s counsel had not yet received his RAC by that date, the extension would run until three business days after it was issued. This was responsive to Defendant’s counsel’s January 4, 2024, indication that he required time to perfect his retainer, prepare a defence, and reinstate his RAC. On that basis, the filing deadline was effectively tied to the issuance of the new RAC; once it was granted on April 29, 2024, the Statement of Defence was due three business days thereafter.
On January 21, 2024, Plaintiff’s counsel requested an update. The following day, January 22, 2024, Defendant’s counsel informed him that the Law Society required a new RAC, with materials to be submitted by February 22, 2024. On February 7, 2024, Plaintiff’s counsel responded and set a new deadline of February 29, 2024 — seven days beyond the February 22 materials deadline. While technically an extension, this was modest in scope and did little to alleviate the pressure on Defendant’s counsel, who was still engaged in the cumbersome RAC process. This deadline was also inconsistent with the earlier agreement tying the filing of the Statement of Defence to the issuance of the RAC, and Plaintiff’s counsel provided no explanation for selecting it.
On February 28, 2024, counsel for the Defendant requested a few additional weeks to finalize the renewal of his RAC and to file the Statement of Defence. Plaintiff’s counsel agreed on the condition that an unfiled copy of the Statement of Defence be delivered that same day, together with an undertaking to file once the RAC had been obtained. Plaintiff’s counsel described this arrangement as a “reasonable solution”, though it did little to alleviate the pressure created by the earlier unilateral deadlines. By that point, Plaintiff’s counsel knew that Defendant’s counsel faced the cumbersome RAC process, and the February 29 deadline allowed only a total of seven weeks beyond the period specified in the Rules, thereby maintaining procedural pressure. 
 On March 1, 2024, counsel for the Defendant delivered the draft Statement of Defence, which Plaintiff’s counsel acknowledged receiving the same day. Although technically one day late, no concern was raised at the time, nor was any suggestion made that this very brief delay could justify noting the Defendant in default.
On March 27, 2024, Plaintiff’s counsel requested a further update on the status of the RAC. Receiving no immediate response, he noted the Defendant in default on April 4, 2024, without providing any notice or warning to opposing counsel. 
Plaintiff’s counsel maintains that the Defendant was the author of his own misfortune. He emphasizes that Defendant’s counsel waited more than four months after service of the Statement of Claim before obtaining an RAC. In his submission, it was neither reasonable nor fair for the Defendant to hold the litigation “hostage” for that length of time.

In support of this position, Plaintiff’s counsel relies on several arguments. First, he points to his February 7, 2024, communication in which he imposed a February 29 deadline for the filing of the Statement of Defence, while acknowledging that the RAC application “could take a while to process.” He argues that Defendant’s counsel failed to meet this deadline and was therefore on clear notice that his client was at risk of default.

Second, Plaintiff’s counsel says that Defendant’s counsel did not contact the Law Society regarding the required RAC until March 15, 2024, well after the February 29 deadline had passed. He asserts that had Defendant’s counsel made contact earlier, he would have learned that he had an active RAC expiring March 15, 2024. In Plaintiff’s counsel’s submission, the Law Society considered the civil action to be related to the earlier criminal proceedings, such that Defendant’s counsel could have filed a Statement of Defence at any time in January or February. At a minimum, Plaintiff’s counsel argues, it was improper for Defendant’s counsel to seek repeated extensions on the basis of the RAC while taking no steps to obtain one until March.

Third, Plaintiff’s counsel stresses that he respected the long-standing practice in the Northwest Territories of providing notice before noting a defendant in default. He says that he did so by making it clear on February 7 that the deadline was February 29. In his view, Defendant’s counsel should have known that his client was in jeopardy of being noted in default if the Statement of Defence was not filed by that date.

Fourth, Plaintiff’s counsel points to what he characterizes as a further courtesy: allowing Defendant’s counsel to provide an unfiled Statement of Defence by February 29, with the understanding that it would be filed once the RAC was issued. He complains that Defendant’s counsel never gave a formal undertaking to file the defence once an RAC was obtained. While an unfiled defence was provided, Plaintiff’s counsel says he then waited an additional month. By late March, having learned through his March 6 exchange with Ms. Copple that Defendant’s counsel “may have had an RAC the whole time,” he contacted Defendant’s counsel for an update. When no response was received within eight days, he proceeded to note the Defendant in default on April 4, 2024.

I am unable to accept Plaintiff’s counsel’s characterization of events. His submissions are not borne out by the record.
First, the suggestion that Defendant’s counsel only approached the Law Society on March 15, 2024, is contradicted by the evidence. By January 22, 2024, Defendant’s counsel had already been advised that he needed to file a new application for an RAC. His January 22 letter to Plaintiff’s counsel makes this plain. It refers to the requirement that he provide certificates of standing and insurance from other law societies and confirms that the Law Society had given him until February 22, 2024, to supply those materials. Defendant’s counsel’s subsequent requests for certificates from the Law Society of Upper Canada (February 27) and the Law Society of Saskatchewan (February 29), as well as the NWT Law Society’s extension of his deadline to March 15, confirm that he was actively pursuing the process well before the date alleged by Plaintiff’s counsel.
Second, the claim that Defendant’s counsel held an “active RAC” until March 15, 2024, is not supported by the record. The prior RAC, issued in the criminal matter, expired in October 2023. The March 15 date appears not to have been an expiry at all, but rather the extended deadline imposed by the Law Society for the perfection of Defendant’s counsel’s new application. Plaintiff’s counsel’s belief to the contrary stemmed from his March 6 communication with Ms. Copple, who provided detailed information regarding Defendant’s counsel’s situation. Unfortunately, the information was incomplete and, indeed, inaccurate. Plaintiff’s counsel did not disclose this communication to Defendant’s counsel, even though he relied upon it to justify subsequent steps.
Third, the February 7, 2024 “deadline” imposed by Plaintiff’s counsel was unilateral. It was inconsistent with the agreement the parties had made on January 8, which tied the filing of the Statement of Defence to the issuance of the RAC. Moreover, Plaintiff’s counsel himself acknowledged on February 7 that the application process “could take a while to process.” In these circumstances, it was not reasonable to insist on a February 29 deadline when it was already apparent that the RAC process might extend beyond that date.
Fourth, Plaintiff’s counsel’s assertion that he complied with the long-standing practice of giving notice before noting a party in default is also not persuasive. While he communicated the February 29 deadline, he accepted on March 1, 2024, that receipt of an unfiled Statement of Defence was a “reasonable solution.” Plaintiff’s counsel never brought any concerns that he may have had with the missing undertaking to the attention of counsel for the Defendant. Having failed to voice any concern, he cannot now rely on the absence of a formal undertaking as justification for proceeding to default without warning. To the contrary, fairness required that he provide explicit notice to Defendant’s counsel before taking such a drastic step — particularly when he had information (albeit flawed) from the Law Society suggesting that the RAC issue remained in flux. The insistence on an undertaking was a narrow technical objection that disregarded the overriding concern that the litigation be resolved on the merits rather than by procedural default.
Finally, Plaintiff’s counsel criticizes Defendant’s counsel for taking 130 days from service of the claim to obtain an RAC. In the circumstances of this case, I do not consider that the delay excessive. It was compounded by the Plaintiff’s own delay in serving the claim, the uncertainty within the Law Society about whether a renewal or a new application was required, and the time needed to obtain certificates from other jurisdictions. Against that background, the Defendant cannot fairly be blamed for the length of the process.
Taken together, these factors demonstrate that Plaintiff’s counsel’s conduct was unreasonable. He relied on incomplete information from the Law Society, failed to disclose this information to his opponent, imposed unilateral deadlines inconsistent with prior agreements, and noted the Defendant in default without the courtesy of proper notice. This was, in my view, sharp practice.
The deficiencies in Plaintiff’s counsel’s conduct are not cured by the fact that he may have initially been acting under a misunderstanding as to the status of the Law Society’s consideration of the RAC. Even if one accepts that explanation at face value, the proper course would have been to seek clarification from opposing counsel before taking the drastic step of noting the Defendant in default. He did not do so. Instead, he acted unilaterally, based on inaccurate and undisclosed information.

More troubling still, once it became clear that his understanding was mistaken — that the Defendant’s counsel did not have a subsisting RAC in March and had in fact been actively pursuing a new RAC since January — Plaintiff’s counsel did not retreat from his position. He did not consent to the setting aside of the default or the late filing of the defence and counterclaim. The Defendant was, accordingly, forced to bring a motion to obtain that relief. This unnecessary and avoidable step prolonged the litigation, required the preparation of a full evidentiary record, imposed additional costs, and compounded the prejudice to the Defendant. 

This is not mere error; it is conduct that rises to the level of sharp practice. It reflects a failure to deal with opposing counsel fairly, candidly, and in good faith. The cumulative effect was to obstruct the progress of the litigation, force the Defendant into needless procedural skirmishes, and impose unnecessary cost and delay on the court process.

Plaintiff’s counsel’s conduct placed unnecessary and improper procedural pressure on opposing counsel. This approach was inconsistent with the duty of fairness, civility, and candour that should govern professional dealings between lawyers.
The record demonstrates that these burdens were the product of Plaintiff’s counsel’s insistence on a strict, technical approach to timelines, despite his knowledge of the cumbersome process required for Defendant’s counsel to obtain a new RAC. Rather than engaging with opposing counsel in good faith to accommodate those circumstances, Plaintiff’s counsel pursued a course of conduct that increased the expense and complexity of the proceedings.

In these circumstances, ordinary costs are insufficient. The appropriate response is an award of solicitor-and-client costs, both to indemnify the Defendant for expenses incurred as a result of Plaintiff’s counsel’s conduct falling short of the standards of candour and fairness expected, and to mark the Court’s disapproval of that approach. Only a heightened costs award will deter similar tactics and reinforce the expectation that counsel must act with candour and fairness, particularly when invoking the extraordinary remedy of default.

For the reasons set out above, I am satisfied that the conduct of Plaintiff’s counsel’s amounted to sharp practice. The sharp practice is demonstrated in several respects. First, he linked the filing deadline to the issuance of the RAC, but then unilaterally imposed earlier deadlines. Second, he noted the Defendant in default without providing reasonable or proper notice. Third, he relied on the absence of a formal undertaking from the Defendant despite having unconditionally accepted the unfiled Statement of Defence and never raising any concern with respect to the absence of the undertaking. Fourth, he maintained a rigid position even when it became apparent that his initial understanding of the RAC status was mistaken. His refusal to consent to the setting aside of the noting in default, thereby forcing unnecessary proceedings, had the effect of prolonging the litigation and leading to unnecessary costs to the Defendant. In these circumstances, reliance on the missing undertaking was unreasonable. Collectively, these actions reflect conduct that was reprehensible and fell below the standard of fairness and candour required of counsel. Issues relating to the Plaintiff’s counsel’s membership on the Law Society Executive, giving rise to a potential conflict of interest, are addressed in the following section and serve only to underscore and aggravate the conclusion.  
A further concern arises from Plaintiff’s counsel’s direct engagement with the Law Society concerning Defendant’s counsel’s ability to practice in the NWT. On March 6, 2024, Plaintiff’s counsel corresponded with the Executive Director of the Law Society about the status of the Defendant’s RAC. At this point, he was already aware that the RAC issue was unresolved and that opposing counsel required time to complete a process that he had previously described as taking some time to complete. As a member of the Law Society Executive, responsible for overseeing and approving new RAC applications, he had access to information that would not have been available had he sought it solely in his role as litigation counsel. The Executive Director provided detailed information about this particular RAC despite indicating that she could not discuss individual cases still in the application process. She went on to indicate that Plaintiff’s counsel, as a member of the Executive, would, however, be aware of someone applying for a new RAC. Plaintiff’s counsel then observed that he “supposed it is a related proceeding” and then inquired when the current RAC expired. In response to this question, the Executive Director stated that it expired on March 15, 2024. She went on to say that only “closely related” matters were covered under a single RAC. Plaintiff’s counsel relied on this information in deciding to note the Defendant in Default, without the knowledge of opposing counsel regarding his dual role or the source and content of the information. 
There is no indication on the record that Plaintiff’s counsel disclosed his role on the Executive to Defendant’s counsel. Similarly, there is no indication that he disclosed his involvement in this litigation to the Law Society prior to contacting the Executive Director regarding Defendant’s counsel’s application. Nor is there any indication that he recused himself from consideration of Defendant’s counsel’s application. In these circumstances, Plaintiff’s counsel had an obligation to manage this potential conflict carefully and to ensure that both opposing counsel and the Law Society were fully informed of his dual role.
Plaintiff’s counsel’s failure to disclose his membership on the Law Society Executive, and his engagement with the Executive Director regarding the Defendant’s counsel’s RAC, did not meet the professional standard expected of counsel. He had an obligation to manage the potential conflict carefully, ensuring that both opposing counsel and the Law Society were apprised of his dual role. By not doing so, he limited opposing counsel’s opportunity to understand and respond to the circumstances properly. Additionally, this conduct raised concerns regarding the independence of the Law Society’s regulatory role. 
Plaintiff’s counsel’s approach created a difficult situation for opposing counsel. By pressing ahead with a default in the face of known uncertainties regarding the RAC, and without first inquiring about the absence of an undertaking, and the status of the RAC, he created unnecessary procedural complications. This course of action was not compelled by the Rules; rather, it increased the risk of procedural unfairness.
Plaintiff’s counsel’s dual role as a member of the Law Society Executive and counsel of record in this litigation further complicated matters. On March 6, 2024, he corresponded with the Executive Director regarding the Defendant’s RAC, though it is not clear whether he did so in his capacity as litigation counsel or as a member of the Executive. Based on the tone and content of the communication with the Executive Director, it seems more probable than not that he did so in his capacity as a member of the Executive. Under the circumstances, it seems reasonable to infer that the Executive Director engaged in the discussion about a specific RAC application – something that she acknowledged should not occur – as a result of Plaintiff’s counsel’s status as a member of the Executive. At a minimum, this created the appearance of a conflict of interest. Plaintiff’s counsel did not, as previously indicated, disclose his membership on the Executive to opposing counsel, nor did he disclose whether he would have any direct involvement with the Executive’s oversight or required approval of the RAC.
The record does not establish what role, if any, Plaintiff’s counsel played in the consideration or approval of the Defendant’s counsel’s new RAC. What is clear is that he had an obligation to disclose both his membership on the Executive and his direct engagement with the Executive Director on a matter central to this litigation. His failure to do so limited opposing counsel’s opportunity to consider appropriate measures or responses. 
The obligations of fairness and candour that govern counsel’s conduct extend beyond courtroom advocacy and include the management of potential conflicts and the duty to ensure that interactions with regulatory bodies, such as the Law Society, do not compromise—or appear to compromise—the integrity of the litigation process. Plaintiff’s counsel did not meet this standard.
During the oral hearing, the conflict issue was raised with Plaintiff’s counsel. Although invited to reflect on the matter over the noon break and to consult with others, he advised the Court that he did not believe that a conflict existed. His personal conclusion that no conflict existed is not determinative; the test is an objective one. On this objective view, the circumstances gave rise to at least a reasonable apprehension of conflict.
Considering Plaintiff’s counsel’s approach to extensions, unilateral changes to deadlines, failure to disclose or raise the undertaking issue, noting the Defendant in default without warning, and his undisclosed Executive role, his conduct did not meet the standard expected of counsel.
 These actions were not isolated. They reflect a pattern of inflexibility, sharp practice, and disregard for the professional obligation of candour. The cumulative effect of these actions created unnecessary expense, delay, and prejudice to the Defendant. This is the type of conduct that Canadian courts recognize as justifying exceptional solicitor-client costs.
I am satisfied that this is a proper case to award solicitor-and-client costs to the Defendant. The award indemnifies the Defendant for costs unfairly incurred and affirms that the Court will not condone sharp practice as an acceptable mode of litigation.


									M. David Gates
									J.S.C.
Dated in Yellowknife, NT this 
6th, day of, October, 2025

Counsel for the Plaintiff/Respondent: C. Buchanan
Counsel for the Defendant/Applicant: C. Murphy		
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