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IN THE SUPREME COURT OF THE NORTHWEST TERRITORIES
BETWEEN:
THE COMMISSIONER OF THE NORTHWEST TERRITORIES

Plaintiff/Defendant by Counterclaim

-and-

AGNES CHRISTENSEN and CLAYTON CHRISTENSEN

Defendants
						-and-

AGNES CHRISTENSEN, CLAYTON CHRISTENSEN, STEVEN CHRISTENSEN, ADAM CHRISTENSEN, and STANLEY CHRISTENSEN on behalf of themselves, and all other members of a class of individuals who reside in Akaitcho Asserted Territory and who have an unfulfilled right to select land in severalty pursuant to Treaty No. 8

Plaintiffs by Counterclaim 
						-and-

THE ATTORNEY GENERAL OF CANADA
 
Defendant by Counterclaim
MEMORANDUM OF JUDGMENT
[1] In the context of litigation involving the potential certification of a class action relating to the exercise of treaty rights, the Commissioner of the Northwest Territories (the “Commissioner”), seeks an order declaring that Rath & Company, counsel for the Defendants, Agnes Christensen and Clayton Christensen (“the Defendants”), are in a conflict of interest and may not act as counsel for both the Defendants and the proposed class by counterclaim (the “Conflict of Interest Application”).  
[2] In relation to that Conflict of Interest Application, the Defendants filed a response (the “Conflict of Interest Response”) which references a draft Agreement in Principle (“AIP”) being negotiated by the Government of the Northwest Territories (“GNWT”), the Government of Canada (“Canada”) and the Akaitcho Dene First Nations (“ADFN”).  The Defendants’ response also stated that they intended to rely on the Consultation Draft of the Agreement in Principle (the “Consultation Draft”).[footnoteRef:2]  In their response, the Defendants also seek production of the portions of the Consultation Draft that affect treaty rights to land.  [2:  In court documents relating to this motion, Canada references the consultation draft of the Agreement in Principle as the Consultation Draft and the Commissioner refers to it as the Draft AIP. The Defendants refer to it as the Akaitcho AIP.  When I use the words “Consultation Draft, I am using it to mean the draft Agreement in Principle developed pursuant to the Framework Agreement.  ] 

[3] Canada applies to strike the Defendants’ reference to the draft AIP and the Consultation Draft on the basis of settlement privilege and confidentiality.  The Commissioner supports Canada’s motion.  
[4] Canada and the Commissioner oppose the Defendants’ request for production of those portions of the Consultation Draft which touch upon treaty rights to land.  
[5] This decision addresses the motion to strike the reference to the draft AIP and Consultation Draft and the motion for production of the Consultation Draft.  The broader Conflict of Interest Application has not yet been heard.  
[6] For the reasons that follow, I grant Canada’s motion to strike and deny the Defendants’ motion for production of portions of the Consultation Draft. 
BACKGROUND
[7] On April 23, 2010, the Commissioner commenced a trespass action against the Defendants, alleging that they are trespassing on public lands located at the north side of the Ingraham Trail, located near Yellowknife, Northwest Territories.  
[8] On April 4, 2012, the Defendants filed a Statement of Defence and Counterclaim, which denied that they are trespassing and asserted that they are entitled to occupy the lands in their traditional territory pursuant to Treaty No. 8.  The Defendants are members of the Deninu Kue First Nation (“DKFN”) which is one of the four First Nations that comprise the ADFN.  The land in question is located within the Akaitcho Territory.  
[9] Treaty No. 8 was signed on 21 June 1899 by the Crown and First Nations of the Lesser Slave Lake area.  The Defendants assert that they are the descendants of the signatories.  Treaty No.8 included a right, as an alternative to those who chose not to reside on reserve, to select 160 acres of land in severalty (separately): for a discussion on the meaning of the word “severalty,” see Chingee v Canada (Attorney General), 2005 BCCA 446 at paras 17-23.  The Defendants allege that Canada has not fulfilled this existing treaty right. 
[10] On January 27, 2023, the Defendants filed an Amended Statement of Defence and Amended Counterclaim seeking to convert the action into a proposed class action brought on behalf of the Defendants and other members of Indian Bands whose ancestors signed Treaty No. 8.  The Defendants sought to be the proposed representative plaintiffs for the class.  
[11] In the context of the proposed class action, the Defendants continue to seek relief in relation to the lands they currently possess; namely, an order granting them permanent possession of the lands. 
[12] The Commissioner filed a Conflict of Interest Application on December 14, 2023, seeking a declaration that Rath & Company are in a conflict of interest in purporting to represent both the Defendants as well as the proposed class.  The Commissioner asserts that Rath & Company cannot represent the individual interests of the Defendants as well as the collective interests of the members in the proposed class
[13] In response to the Conflict of Interest Application, the Defendants filed a Response to Conflict of Interest Motion (“the Conflict of Interest Response”).  The Conflict of Interest Response includes a reference to the draft AIP, and indicates that the Defendants intend to rely upon the Consultation Draft in responding to the Conflict of Interest Application.  The Defendants seeks production of the provisions of the Consultation Draft that have the potential to affect the treaty rights to land.  
[14] Canada, joined by the Commissioner, objects to the reference to the draft AIP and the production of the Consultation Draft based on the assertion that that document is cloaked with settlement privilege and thereby confidential.  Canada also asserts that the Consultation Draft is not relevant to determine the Conflict of Interest Application.  
[15] The evidence with respect to the Consultation Draft is contained in the affidavit of Patricia Eeles, who is a negotiator working for Canada.  She was the lead negotiator for Canada at the Akaitcho Treaty negotiation from November 2017 to her retirement in December 2022.  She continues to work on a contract basis as a negotiator.  
[16] Ms. Eeles testified that the ADFN, Canada and the GNWT are negotiating the Akaitcho Comprehensive Claim Agreement focused on resolving the parties’ respective rights and obligations relating to land, resources and governance in the Akaitcho region of the Northwest Territories.  
[17] The ADFN is negotiating on behalf of the DKFN, the Lutsel K’e Dene First Nation (“LDFN”) and the Yellowknives Dene First Nation of Dettah and Ndilo (“YKDFN”).  
[18] Canada, the GNWT and the ADFN entered into the Akaitcho Framework Agreement on July 25, 2000.  The Framework Agreement sets out the purpose, subject matters and process for the Akaitcho Treaty negotiations.  
[19] Several provisions of the Framework Agreement address confidentiality.  Section 9.2 states: 
Notwithstanding the desire to keep the public and Akaitcho DFN members informed, the parties agree that details of positions and documents exchanged or developed by the parties during negotiations will be confidential unless the parties agree otherwise or as required by law. 
[20] Agreement in Principle negotiations started in September 2001 and are ongoing.  The Framework Agreement provides that the parties to the negotiations are following a rolling draft process.  By this, I understand that the parties are using one document which is constantly being updated and refined as the parties address and reach consensus on the issues. 
[21] The parties to the negotiation completed a Draft AIP in early 2023 that reflected the state of the negotiations at that time.  This document is known as the Consultation Draft.  Ms. Eeles advises that the Consultation Draft has not been signed and that its contents are still subject to change as negotiations continue. 
[22] Ms. Eeles outlined next steps in this process.  They include the ADFN’s internal review as well as Canada and the GNWT using the Consultation Draft to consult with other Indigenous groups.  She advised that before any consultation occurs, the Indigenous groups must agree to maintain the confidentiality of the Consultation Draft. 
[23] Ms. Eeles asserts that confidentiality and privilege are essential to the effectiveness of the Akaitcho Treaty negotiation process as they provide all parties with the comfort that they can share their views openly and honestly and record their positions and points of agreement in writing as the negotiations progress, without fear that any written document will become public.  She asserts that if the Consultation Draft were to become public in any manner, including by being filed with the Court and being relied on as evidence, it would negatively affect the Akaitcho Treaty negotiations. 
[24] Ms. Eeles asserts that none of the parties in the Akaitcho Treaty negotiation process have waived confidentiality of the Consultation Draft nor any other versions of the draft AIP. 
PRELIMINARY ISSUES 
[25] Prior to addressing Canada’s motion regarding references to the Consultation Draft, Canada raises two preliminary issues: 
i) Whether the Defendants’ request for production of parts of the Consultation Draft is properly before the Court; and 

ii) Whether the unsupported factual allegations in the Defendants’ brief should be disregarded or given no weight. 

A third issue is raised by the Defendants: 

iii)  The weight to be given to the evidence of Patricia Eeles. 
Is the Defendants’ cross motion properly before the Court? 
[26] Canada argues that the Defendants’ motion is not properly before the Court.  They rely on Rule 382(1) of the Rules of Court of the Northwest Territories R-010-96 (the “Rules”) which provides that any application for an order should be made by filing a notice of motion (or, in this case, a cross-motion given that Canada filed the motion to strike).  Rather than file a separate pleading, the Defendants sought production of the Consultation Draft within their Response to Canada’s motion.  
[27] Canada further notes that Rule 382(3) requires that a motion be supported by affidavit evidence.  No affidavit evidence was filed in support of the Defendant’s request for production. 
[28] Canada relies on CPC International v Seaforth Creamery Inc, 1996 CarswellOnt 1320, in which the court notes that motions generally require an underlying evidentiary basis and that “…[When] the motion deals with substantive matters it should only be the exceptional situation where the motion is addressed in the absence of supporting evidence” (at para 29). 
[29] The Defendants note that the Rules do not prescribe the format for responding to a motion nor what precise relief may be sought in that response. 
[30] The Defendants rely on s 27 of the Judicature Act, RSNWT 1988, c J-1, which stipulates that a court can grant all remedies any of the parties are entitled to and as far as possible, determine all disputed issues completely and finally to avoid the multiplicity of proceedings.
[31] The Defendants also rely on Rule 121 which provides that in a pleading, “it is not necessary to ask for general or other relief, both of which may be given to the same extent as if they had been asked for” and assert that their position that a formal motion is not necessary is consistent with the object of the Rules being to “secure the just, speedy and inexpensive determination of every proceeding”. 
[32] I agree with the Defendants that, in these particular circumstances, a formal motion is not necessary.  The request for production of the Consultation Draft flows out of Canada’s motion to strike the reference to the Draft AIP and Consultation Draft and both motions touch upon similar issues; namely whether the Consultation Draft is shielded from being used in these court proceedings by virtue of settlement privilege, confidentiality and relevance.  Moreover, the relief requested by the Defendants is set out in their documents entitled “Partial Production Application”.  This is not a situation where the relief requested is unclear or can be said to take counsel for the Commissioner and Canada by surprise. 
[33] Piché J in Acho Dene Koe First Nation v Paramount Resources Ltd, 2025 NWTSC 65 dealt with a similar issue; specifically, whether a cross-motion for summary judgment was necessary for her to make a ruling on that issue.  Piché J held that the court could entertain a cross-application in the absence of a formal motion if it allows for a just and fair determination of the issues in dispute.  As noted by Piché, J, the central issue in the appellate authority addressing the necessity for a motion is one of fairness to the litigants:  Acho Dene at para 30 to 36, relying on Pyrrha Design Inc v Plum and Posey Inc, 2016 ABCA 12; Drummond v Cadillac Fairview Corporation Limited, 2019 ONCA 447, and Abrams v RTO Asset Management, 2020 NBCA 57 (leave to appeal to SCC refused, 2021 CanLII 20336 (SCC)).  
[34] With respect to the Canada’s position that the Rules require that a motion should be accompanied by affidavit evidence, I agree that typically this is required.  The rationale for requiring affidavit evidence is so that the record fully reflects the evidentiary foundation for any order made.  However, in this case, the Defendants request for production flows out of Canada’s motion to strike, which motion is accompanied by the affidavit of Patricia Eeles.  Ms. Eeles affidavit sets forth the process being followed in the AIP negotiations.  That affidavit, coupled with the pleadings filed to date, provide a sufficient evidentiary foundation to allow me to decide the issue before the Court. 
Weight to be given to unsupported factual allegations 
[35] Canada also asserts that the Defendants, in their response to Canada’s motion to strike, refer to facts which are not in evidence.  Canada takes the position that the unsupported facts should be disregarded by the Court.  In response, the Defendants assert that the factual assertions raised by them arise from either the court record or from public documents. 
[36] I have reviewed carefully the Defendants’ response, including the provisions with which Canada takes exception.  To the extent that the provisions include speculation about the possible contents of the Consultation Draft (paragraph 6, 38, 39) or the role of counsel for the ADFN, Canada and the GNWT (para 17, 32, 33, 37) I have disregarded those comments.  In my view, and without deciding the issue, speculation as to whether any other counsel are in a conflict of interest may be relevant to addressing the Conflict of Interest Application but it is not relevant to a decision on the issue before me today.  Again, I caution that I am not deciding the issue of relevance of those allegations; simply finding that they are not relevant to deciding Canada’s motion to strike. 
[37] Canada also objects to the Defendant’s reference to the Salt River First Nation Treaty Settlement Agreement on the basis that there is no evidence as to that agreement before the Court.  In response, the Defendants assert that the Salt River First Nation Treaty Settlement Agreement is a public document and thereby admissible. 
[38] At common law, public documents are an exception to the hearsay rule and are admissible as proof of their contents based on their inherent reliability and the impracticality of requiring public officials to testify to their authenticity:  see Niego v Hamlet of Baker Lake, 1986 CarswellNWT 72 for an analysis of the historical underpinnings of the common law rule relating to public documents.  There are also statutory provisions enabling the use of certain public documents without the necessity of proving the document:  See Evidence Act, RSNWT 1988 c E-8, s 40. 
[39] Insofar as the Salt River First Nation Treaty Settlement Agreement is found on both the GNWT website and on the website maintained by the Indigenous government, in the absence of evidence to the contrary as to its accuracy, I am entitled to rely upon it.  I do not find, however, that reliance on this agreement, or other agreements, is helpful in terms of deciding the narrow issue before me. 
Weight to be given to the evidence of Patricia Eeles 
[40] The Defendants assert that the opinion evidence of Canada’s affiant, Patricia Eeles, should be disregarded or given little weight.  Ms. Eeles deposed that the parties involved in the Framework Agreement expect the negotiations to be confidential, that treaties are an important tool of reconciliation, and that, in essence, there would be a chilling effect on the negotiations for this process, as well as other treaty negotiations, if the negotiations were to become public. 
[41] In my view, as a participant in the negotiations process for many years, Ms. Eeles is well positioned to speak on the issue of her understanding of the expectations of the parties with respect to confidentiality.  Moreover, her statement to the effect that making negotiations public would have a chilling effect on the negotiations is nothing more than what courts have stated time and time again as the underlying policy rationale for the settlement privilege rule.  I give little weight to any comment that she might have about the impact on other negotiations, however, what is important here is the impact that release of the Consultation Draft would have on these negotiations.  
SUBSTANTIVE ISSUES 
[42] The parties have each framed the substantive issues differently, however, at their heart, the main issues are as follows: 
i) Whether the Consultation Draft is protected by settlement privilege or by virtue of its confidentiality provisions; and 
ii) If it is privileged, should I nonetheless order production of the Consultation Draft.  
Is the Consultation Draft protected by settlement privilege or by virtue of its confidentiality provisions? 
[43] Canada seeks an order that any reference to the Draft AIP or Consultation Draft be removed from the Defendants’ Conflict of Interest Response.  They do so on the basis that it is a working document reflecting the current state of the tripartite treaty negotiations and is not a final document.  As such, Canada asserts that it is covered by settlement privilege as well as confidentiality provisions contained in the Framework Agreement relating to the settlement negotiations.  
[44] Settlement privilege is a common law rule of evidence that protects communications between parties as they attempt to settle a dispute.  It allows parties to attempt to settle disputes and to negotiate candidly without worry that positions that they take will subsequently be used against them if they are unable to resolve disputes.  Its value lies in fostering an environment where parties can negotiate freely and frankly, without fear that their statements, concessions, or draft agreements will be used against them should the negotiations fail.  This privilege, sometimes referred to as the "without prejudice" rule, serves a vital public policy function:  It promotes the settlement of disputes, reduces the expense and strain of litigation, and improves access to justice.  The Supreme Court of Canada has emphasized that, without such protection, parties would be reluctant to engage in settlement discussions for fear that their admissions or offers could later be used to their detriment in court, thereby undermining the effectiveness of alternative dispute resolution mechanisms such as mediation:  Union Carbide Canada Inc v Bombardier Inc, 2014 SCC 35. 
[45] In order for settlement privilege to apply, three criteria must be met:
i) A litigious dispute mut be in existence or within contemplation; 
ii) The communication must be made with the express or implied intention that it would not be disclosed to third parties; and 
iii) The purpose of the communication must be to attempt to effect a settlement. 
Cowichan Tribes v Canada (Attorney General) 2020 BCSC 1507 [Cowichan] at para 74.  See also Phoa v Ley, 2020 ABCA 195 at para 15.
[46] The Defendants assert that Canada has not established that a litigious dispute is in existence or within contemplation or that the communication in question was for the purpose of attempting to effect a settlement.  They point to the fact that no litigation had been commenced or contemplated when the negotiations were commenced.  They note that Canada’s affiant, Ms. Eeles, indicated that the intention of the negotiations was to clarify treaty and aboriginal rights in the region, however, that she could not identify any disputes between Canada and ADFN or the GNWT.  
[47] The Defendants assert that the mere existence of a potential dispute is insufficient to meet the criteria for settlement privilege.  They rely on Ross River Dena Council v The Attorney General of Canada, 2009 YKSC 4 [Ross River] at para 41 where Gower J cited with approval the comment of Wedge J in Hockey Acquisition Co v Orca Bay Hockey Ltd., 2007 BCSC 143 at para 104:
…[T]he mere existence of a dispute or potential dispute does not give rise to the privilege.  Only where the dispute has become “litigious” does the privilege arise.  A dispute is “litigious” where litigation is commenced or contemplated. 
[48] In terms of evaluating whether litigation is commenced or contemplated, Gower J adopted the test set out in Keefer Laundry Ltd v Pellerin Milnor Corp, 2006 BCSC 1180 at para 97:
…Litigation can be said to be reasonably contemplated when a reasonable person, with the same knowledge of the situation as one or both of the parties, would find it unlikely that the dispute will be resolved without it.
[49] The evidence is that Canada accepted the Akaitcho land claim submission for negotiation in 1997 and a Chief Federal Negotiator was appointed.  That led to the completion of the Framework Agreement in 2000.  The Framework Agreement references, in clause 3.1(b)(i) that one of the objectives of negotiations is to “provide for clarity of rights and resources”.  Case law has made it evident that absent a settlement of indigenous or treaty rights, there is a great deal of uncertainty over taking any action in relation to lands where there may be questions with respect to title.  Most people recognize the desirability of resolving issues in relation to indigenous or treaty rights through negotiation.  
[50] As noted by the BCSC in Cowichan at para 76: 
The affidavit evidence states that treaty negotiations arise in order to avoid future litigation. The litigious dispute in contemplation is the question of Cowichan Tribes’ claims to land. If the negotiations are unsuccessful, a reasonable person, with the same knowledge as Cowichan Tribes, would find it unlikely that the dispute regarding land would be resolved without litigation. I find that the first element of the settlement privilege test has been established.
[51] The facts of this case are distinguishable from the Ross River case, where production of an anthropological report was resisted on the basis of settlement privilege.  The anthropological report was commissioned by Canada in 1982 to review the submission of the Kaska Dena Council for recognition of their comprehensive land claim in northern British Columbia.  The plaintiff, Ross River Dena Council, sought the report in relation to their claim in Yukon, filed in 2005.  In that case, while Gower J held at para 40 that “it would be somewhat naïve to suggest that the potential for litigation as an alternative to negotiation of the comprehensive land claims was not within the contemplation of the parties in 1982”, there was insufficient evidence to establish that the report was prepared at a time when the dispute with the Kaska Dena Council was truly “litigious”.  A careful review of his reasons indicates that the main reason for a refusal to apply settlement privilege was the inability of Canada to link the preparation and use of the report to the negotiation process:  See Ross River at para 44.  

[52] In contrast, the Consultation Draft sought to be produced was developed in 2023 and arose out of a process expressly designed to address rights.  To adopt the terminology of Gower J it would be “somewhat naïve” to suggest that the Consultation Draft did not arise out of a process designed as an alternative to litigation. 
[53] The second element of the test for settlement privilege is that the communications must be made with the express or implied intention that it would not be disclosed to third parties.  On the facts here, the parties to the negotiation have expressly agreed that the negotiations remain confidential:  Clause 9.2 of the Framework Agreement. 
[54] The Defendants argue that clause 9.2 is not a complete bar is that it allows the parties to agree to waive confidentiality, and that disclosure may be ordered “as required by law”.  Even with this provision, I am still bound to apply the law as it relates to settlement privilege in considering whether the document is cloaked with privilege. 
[55]  I also find that the third branch of the test has been met, namely, that the purpose of the communication was to effect a settlement.  As was noted in Ross River, the document sought to be cloaked with settlement privilege in that case was not created to address the dispute.  Here, the communication in question, the Consultation Draft, is clearly meant to work towards an agreement on rights issues.  The document is directly connected to the negotiation process.  
[56] In addition to being cloaked with settlement privilege, the Consultation Draft was negotiated in the context of express confidentiality provisions contained within the Framework Agreement.  Even if the Consultation Draft were relevant, the courts have generally upheld confidentiality provisions unless there are compelling reasons to do so.  

[57] In Reference re Legal Questions Act, 2020 NUCJ 50, Cooper J (as she was then) was faced with a request by the Government of Nunavut for limited production of a draft agreement between the Government of Canada and First Nations who assert rights in the Nunavut Settlement Area.  The Government of Nunavut was not a party to the negotiations but had been involved with the negotiations as a member of the Government of Canada’s team.  The Government of Nunavut sought production of portions of the draft agreement in the context of a larger reference dealing the effect of those amendments on the authority of the Government of Nunavut and/or the Legislative Assembly of Nunavut.  Justice Cooper held at para 33: 
The GN’s interest in seeking a Reference is laudable. It is intended to provide direction to all parties, in a non-adversarial setting, prior to the settlement of final agreements. As laudable as the intention may be, in my view it is not the prerogative of the GN to breach the provisions of the confidentiality agreements to achieve this goal. 

[58] The Defendants suggest that Canada has not provided any evidence to support the fact that the Chief of the DKFN, prior to signing the Framework Agreement, which include its confidentiality provisions, consulted the DKFN membership, including the Defendants.  The Defendants rely on the Alberta Court of Appeal decision in Waquan v Canada (Attorney General), 2017 ABCA 279 to suggest that there was an obligation to consult each member prior to signing the Framework Agreement.  With respect, their position overstates the conclusion in Waquan.  In Waquan, the Court reinstated an action for a right to select land in severalty, even in the face of a signed Settlement Agreement, holding that it was not plain and obvious that there was no cause of action.  In discussing the issue of who might be entitled to pursue a claim in severalty (e.g. who the potential defendants might be), the court noted that potential defendants might be those who were entitled to be consulted in the negotiations leading up to the Settlement Agreement and who were not consulted as they were not on the band membership list.  To extrapolate from that dicta a general requirement that an evidentiary foundation is required on the issue of authority to sign the Framework Agreement in my view overstates Waquan. 

[59] I also have no evidence before me to suggest that the signature of the Chief of the DKFN on the Framework Agreement was not properly authorized.  

[60] I find that the confidentiality provisions, coupled with the fact that these negotiations are occurring with a view to addressing Indigenous rights, shield the Consultation Draft from production.  
Notwithstanding Settlement Privilege and Confidentiality, should I order production of the Consultation Draft?
[61] Having found the Consultation Draft to be cloaked with settlement privilege, I can only order the production of the document if I find that it falls within a recognized exception.  The Defendants submit that I should order the Consultation Draft produced on the basis of a public interest exception.  
[62] The Supreme Court of Canada in Sable Offshore Energy Inc v Ameron International Corp, 2013 SCC 37 [Sable Offshore] at para 19 held that to come within those exceptions, a defendant must show that, on balance, “a competing public interest outweighs the public interest in encouraging settlement”.  Some examples of recognized exceptions include allegations of misrepresentation, fraud or undue influence and preventing a plaintiff from being overcompensated (Dos Santos Estate v Sun Life Assurance Co. of Canada, 2005 BCCA 4).  
[63] The Defendants assert that it is inappropriate to confer settlement privilege on the Consultation Draft as their Treaty No. 8 rights to select land are potentially being compromised by the settlement.  They assert that they require the Consultation Draft in order to properly argue the Conflict of Interest Application in which the Commissioner asserts that Rath & Company are in a conflict of interest in representing the individual rights of the Defendants and the collective rights of the proposed class.  The Defendants also state that the Consultation Draft could have the effect of diminishing or eroding their rights to select land and, as such, should be produced for a proper determination of the ultimate issue in the lawsuit. 
[64] It may well be that whatever agreement is reached out of the negotiations process could affect the Defendants and their remedies in this litigation, however that is not the issue before me on this application.  The narrow issue I must decide is whether there should be an exception to settlement privilege in order to direct production of portions of the Consultation Draft to allow the Defendants to properly respond to the Conflict of Interest Application.  I am not persuaded that rationale provides a reasoned basis upon which to set aside settlement privilege and order production. 
[65] Firstly, the immediate issue to determine is whether Rath & Company can represent both the individual interests of the Defendants and the interests of the proposed class as a whole.  A determination of that issue does not depend on negotiations which are occurring outside this litigation.  
[66] Secondly, the Consultation Draft is just that – a consultation document.  The provisions may change significantly as the process for resolving claims in the Akaitcho Region continues.  As a draft document, without legal effect, it has little probative value to the litigation as a whole. 
[67] The Defendants also assert that where there is a partial settlement in multi-party litigation, which may change entirely the landscape of the litigation, the settling party has an obligation to disclose:  Sable Offshore at para 17.  The challenge with this position is that no settlement has yet been reached.  Negotiations are ongoing.  It would be premature to speculate on future agreements and on their impact in this litigation. 
[68] The Defendants also raise the exception that disclosure will be ordered where there is a risk that a litigant may be overcompensated as a result of a settlement.  They point to potential land rights that may be addressed in a settlement and the fact that the Defendants do not know what their entitlement may be.  With respect, this is a separate issue.  Issues relating to any conflict between Treaty No.8 entitlements, and the terms of any future settlement in the Akaitcho Region, including the risk of overcompensation, can be addressed at the appropriate time when agreements are reached.  The risk of overcompensation is speculation at this time. 
[69] I also find that the Consultation Draft is not relevant to the immediate issue before the Court.  It may well be that a final agreement will speak to the issue of land selection, and those who may be affected by the final agreement’s terms might wish to seek clarification as to the relationship between Treaty No.8 rights and a final agreement, however, at this stage, that is all speculation.  It is difficult to see how the information sought is relevant to the issue before the court which is the specific issue raised by the Commissioner in its Conflict of Interest Application. 

CONCLUSION

[70] I direct that the Defendants re-file their Response to Conflict of Interest Application without reference to the Draft AIP or Consultation Draft.  I further deny the application by the Defendants for production of the Consultation Draft. 
[71] Canada is entitled to its costs of the motion to strike.  Canada did not seek costs in relation to the motion for production, therefore, no costs are ordered for Canada in relation to that motion.  The Commissioner is entitled to its costs in relation to the motion for production but, as the Commissioner did not seek costs in relation to the motion to strike, no costs are ordered for the Commissioner in relation to that motion.   
Dated in Yellowknife, NT this 
7th day of November, 2025
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